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THE  ATTORNEY  GENERAL 


Legislative  Priorities  for  1996 


I.   INTRODUCTION 


Welcome  to  the  latest  edition  of  the  Law  Enforcement  Newsletter.  This  issue 
features  important  news  regarding  the  law  enforcement  community's  response  to  the 
shootings  at  the  Brookline  clinics,  double  jeopardy  issues,  the  expansion  of  the  Safe 
Neighborhood  Initiative,  hate  crimes  and  the  First  Amendment,  admissibility  of 
statements  made  within  six  hours  of  an  individual's  arrest,  and  extraterritorial  stops  by 
police  officers. 

But  first,  I  would  like  to  discuss  some  of  my  legislative  priorities  for  1996  and  tell 
you  about  the  passage  of  a  bill  that  offers  much  needed  protection  for  law  enforcement 
officers. 


II. 


SAFE  SCHOOLS  ACT 


Those  of  you  in  my  generation  know  that  we  never  worried  much  about  school 
violence  when  we  were  growing  up.  Our  biggest  concern  when  we  were  in  school  was 
getting  good  grades,  and  what  would  happen  to  us  at  home  if  we  didn't.   Unfortunately, 
we  know  all  too  well  that  those  days  are  long  gone  for  too  many  public  school  students 
in  Massachusetts  today.  They  have  new  worries  that  we  never  would  have  imagined 
when  we  were  their  age. 

A  tiny  minority  of  unruly,  undisciplined  and  violently  dangerous  kids  has  warped 
the  educational  experience  for  the  vast  majority  of  our  honest,  imaginative  and 
hardworking  children,  especially  in  the  urban  centers  of  our  state.  At  a  time  when  it  has 
become  crystal  clear  to  everyone  that  a  solid,  old-fashioned  education  is  the  key  to  the 
economic  future  of  the  next  generation  and  of  the  state,  we  literally  and  figuratively 
cannot  afford  to  allow  our  schools  or  our  teachers  to  become  the  next  victims  of  crime. 

That  is  why  I  am  sponsoring,  along  with  Senator  David  Magnani  of  Framingham 
and  Representative  Shirley  Owens-Hicks  of  Mattapan,  co-chairs  of  the  Legislature's 
Joint  Committee  on  Education,  a  bill  I  call  the  "Safe  Schools  Act."    This  legislative 


package  sends  a  clear  message  that  we  will  have  zero  tolerance  for  violence  in  our 
schools.  Among  its  key  provisions: 

GUN  FREE  SCHOOLS  ZONE.   Establishes  a  1,000  foot  "gun  free  zone"  around 
schools,  and  a  100-foot  zone  around  playgrounds.  Makes  unlawful  possession  of 
a  firearm  within  the  zone  a  felony.   Makes  it  a  felony  to  bring  a  licensed  gun  onto 
school  grounds  without  the  express  written  permission  of  school  officials.   Law 
enforcement  personnel  are  exempted.  The  bill  was  drafted  in  response  to  the 
U.S.  Supreme  Court  case  that  invalidated  the  federal  gun  free  schools  zone  act. 

ASSAULTS  ON  SCHOOL  PERSONNEL.   Doubles  the  penalty  for  assaults  on 
teachers  and  other  school  personnel,  from  not  less  than  90  days  in  the  house  of 
correction  to  not  less  than  six  months. 

AMENDMENT  TO  DRESS  CODE  STATUTE.    Amends  the  current  state  statute 
on  student  dress  codes  to  allow  school  officials  to  ban  the  wearing  of  certain 
clothing,  such  as  gang  "uniforms"  and  related  paraphernalia,  which  may  cause 
disruption  in  the  school.  Current  law  only  permits  banning  of  particular  clothing  if 
it  violates  health,  safety  or  cleanliness  standards. 

REPORTING  OF  DRUG  AND  ASSAULT  INCIDENTS  AT  SCHOOLS.   Requires 
schools  to  report  to  local  police  any  incident  involving  illegal  possession  of  a 
controlled  substance  by  a  student  or  any  assault  involving  bodily  injury  committed 
by  a  student  while  in  school  or  at  a  school-sponsored  activity. 

PROBATION  OFFICER  REPORTS.   Requires  probation  officers  to  tell  schools 
about  arrests  involving  a  student  if  it  is  a  felony,  or  involves  violence  or  a  threat 
of  violence.  A  second  amendment  allows  schools  to  access  adult  criminal 
offender  record  information  (CORI)  on  older  students  enrolled  in  or  who  seek  to 
enroll  in  a  school. 

COMMUNITY  BASED  JUVENILE  JUSTICE  PROGRAMS.   Seeks  legislative 
expansion  of  community  based  juvenile  justice  programs  and  priority  prosecution 
units  for  serious  habitual  youthful  offenders  who  no  longer  have  a  place  in  the 
educational  process. 

But,  as  important  as  the  tough  punishment  provisions  are,  we  all  know  that  the 
best  weapon  against  crime  is  prevention.  That's  why  the  Safe  Schools  Act  also  asks 
the  Legislature  to  fund  the  statewide  expansion  of  the  SCORE  student  mediation 
program  that  my  office  has  brought  to  27  urban  and  middle  schools  across 
Massachusetts.    SCORE  teaches  young  people  how  to  talk  it  out  instead  of  fighting  it 
out;  it  teaches  them  how  to  resolve  their  conflicts  without  violence.  SCORE  has  been 
incredibly  successful  in  reducing  the  level  of  conflict  in  its  schools.  And  one  of  the  best 
things  about  SCORE  is  that  the  skills  learned  by  the  student  mediators  can  be  used 
outside  of  school,  in  their  homes,  neighborhoods  and  workplaces. 

There  is  no  question  that  the  current  escalating  pattern  of  youth  violence  is 
shocking  and  must  be  reversed  in  order  to  restore  a  sense  of  safety  and  security  in  our 
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homes,  in  our  schools  and  in  our  communities.    With  all  of  its  components,  the  Safe 
Schools  Act  is  a  major  step  in  that  direction  that  I  believe  we  all  can  support.    It  will 
give  all  of  us  in  law  enforcement  tough  new  tools  to  help  keep  our  students  and  our 
teachers  safe. 

III.  ASSAULT  WEAPONS  BAN 

Assault  weapons  are  the  weapons  of  choice  for  cop  killers,  street  gangs  and 
sociopaths.   In  1994,  20%  of  all  law  enforcement  personnel  who  were  killed  in  the  line 
of  duty  died  from  a  bullet  fired  from  an  assault  weapon.  Despite  that  horrifying  statistic, 
the  federal  assault  weapons  ban  is  under  the  threat  of  repeal  on  Capitol  Hill.  That's 
why  I  am  pleased  to  see  action  being  taken  on  Beacon  Hill  on  legislation  that  Senator 
Cheryl  Jacques,  Representative  James  Brett  and  I  proposed  more  than  a  year  ago  to 
enact  a  state-wide  assault  weapons  ban  in  Massachusetts.    It  is  the  toughest  law 
enforcement  protection  legislation  in  the  country. 

Last  month,  acting  on  our  proposal,  the  House  voted  to  outlaw  25  types  of 
assault  weapons  -  that's  six  more  than  is  covered  under  the  federal  law  -  and  stiffen 
penalties  for  gun-related  crimes.  The  Senate  is  expected  to  take  up  the  measure, 
H.5850,  later  this  Spring. 

For  the  sake  of  our  law  enforcement  personnel  and  all  Massachusetts  citizens,  I 
urge  our  Senators  to  follow  the  lead  of  the  House,  approve  the  assault  weapons  ban, 
and  get  it  to  Governor  Weld  for  his  signature  as  soon  as  possible. 

IV.  WITNESS  INTIMIDATION 

It's  frustrating  and  discouraging  when  prosecutors  can't  get  their  day  in  court 
because  a  witness  or  witnesses  have  been  intimidated.    Witness  intimidation  strikes  at 
the  very  core  of  our  criminal  justice  system;  it  makes  a  mockery  of  the  hard  work  done 
by  law  enforcement  officers  to  keep  our  streets  and  neighborhoods  safe.    Recently,  a 
case  in  Norfolk  County  being  handled  by  my  prosecutors  involving  alleged  kidnapping, 
armed  robbery  and  armed  assault  in  a  dwelling  was  dismissed  after  a  key  witness 
refused  to  testify  against  the  defendant  because  she  feared  for  her  life.    Another  key 
witness  in  the  same  case  was  shot  to  death  just  four  days  before  the  scheduled  start  of 
trial  last  November. 

One  year  ago,  I,  along  with  Governor  Weld  and  several  district  attorneys,  filed  a 
comprehensive  legislative  package  of  prosecutorial  tools  that  includes  a  specific 
provision  to  provide  greater  protections  and  stronger  sanctions  against  witness 
intimidation. 

The  "Investigative  and  Prosecutorial  Tools  Act  of  1995:  An  Act  Relative  to  the 
Intimidation  of  a  Witness"  (H.3288),  would  clarify  current  statutory  language  by  making  it 
a  criminal  offense  to  encourage  or  intimidate  anyone  from  testifying  or  providing 
information  relative  to  a  trial,  grand  jury  or  other  criminal  proceeding  or  investigation. 


In  addition,  I  have  proposed  language  which  would  include  harsher  penalties  on  third 
parties  who  intimidate  witnesses  on  behalf  of  defendants  or  suspects  to  any  criminal 
proceeding  or  investigation;  and  language  which  would  require  automatic  "no  contact" 
orders  as  a  condition  of  release  for  certain  defendants  charged  with  violent  crimes. 
The  maximum  penalties  and  fines  under  the  statute  would  also  be  increased  under 
these  proposals,  from  five  years  to  10  years,  and  from  $5,000  to  $50,000. 

The  deterrent  effect  of  the  proposed  legislation  would  go  a  long  way  toward 
protecting  victims  and  witnesses  from  ongoing  physical  and  mental  harm,  and  would 
ensure  the  integrity  of  the  judicial  process. 

A  review  of  current  law  in  the  eight  other  Northeast  states  makes  clear  that  the 
Commonwealth  can  do  more  to  protect  witnesses  from  intimidation  and  other  influences. 
For  instance,  witnesses  and  jurors  in  Vermont,  New  Hampshire,  New  York  and 
Pennsylvania  are  already  given  protection  from  intimidation  or  retaliation  before,  during, 
and  after  criminal  proceedings.   In  New  York  and  Rhode  Island,  criminal  proceedings 
are  more  broadly  defined  than  in  Massachusetts,  so  that  virtually  any  interference  with  a 
communication  to  a  law  enforcement  officer  is  subject  to  criminal  sanctions.   In  New 
York,  the  levels  of  punishment  for  intimidation  of  witnesses  are  based  upon  whether  or 
not  physical  injury  is  inflicted  upon  a  witness,  and  the  seriousness  of  such  injury. 

The  time  for  passage  of  H.3288  is  now.    In  fact,  it's  long  overdue. 

V.        A  CLOSING  NOTE 

By  the  time  you  read  this,  I  hope  Governor  Weld  will  have  signed  into  law  a  bill 
that  would  keep  private  the  home  addresses  and  home  telephone  numbers  of  law 
enforcement,  judicial  and  correctional  personnel. 

The  bill,  S.1966,  was  sent  to  the  Governor's  desk  on  March  5,  following 
enactment  by  the  Legislature.  I  co-sponsored  the  measure,  along  with  Senator  Cheryl 
Jacques  of  Needham  and  Representative  Sal  DiMasi  of  Boston. 

The  murder  of  Assistant  Attorney  General  Paul  McLaughlin  last  September  and 
the  December  1994  murders  of  two  abortion  clinic  workers  in  Brookline  illustrate  the 
cold  reality  that  law  enforcement  workers  and  family  planning  services  workers  are  at  an 
increased  risk  of  being  targeted  for  violence. 

Under  current  law,  almost  every  public  document  is  a  public  record,  including  the 
names  and  addresses  of  employees  of  family  planning  services  companies  that  are 
licensed  by  the  Commonwealth.    S.1966  would  keep  private  the  names,  home 
addresses  and  phone  numbers  of  prosecutors,  judges,  correctional  employees,  family 
planning  services  employees,  victims  of  crime,  and  their  immediate  family  members. 

There  is  no  valid  reason  why  someone  should  be  legally  able  to  get  the  home 
address  and  phone  number  of  a  police  officer,  a  judge  or  a  family  planning  services 
worker.  They  and  their  loved  ones  deserve  the  peace  of  mind  that  S.1966  offers. 
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I  look  forward  to  hearing  from  you  with  any  questions,  comments  or  suggestions 
you  may  have  regarding  the  initiatives  discussed  in  this  letter  and  how  we  can  work 
together  to  better  protect  the  public.    And  I  hope  to  see  many  of  you  in  the  Fall  at  my 
annual  Police  Chiefs'  meeting. 


Since 


arshbarger 
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NEW  LAWS/LEGISLATIVE  ACTION 

Jennifer  Renna  Ferreira 

Assistant  Attorney  General 

Michael  Fabbri 

Assistant  District  Attorney,  Middlesex  District  Attorney's  Office 

I.  NEW  LEGISLATION 

Chapter  20  of  the  Acts  of  1996.  effective  May  16,  1996,  amends  G.L.  c.  269, 
§10(h),  relative  to  possession  of  firearms,  rifles,  shotguns  or  ammunition,  increases  the 
penalty  to  two  years  and  makes  the  offense  arrestable  without  a  warrant. 

Chapter  26  of  the  Acts  of  1996.  effective  May  23,  1996,  increases  the  statute  of 
limitations  for  rape,  assault  with  intent  to  commit  rape,  and  conspiracy  to  commit  rape  or 
assault  with  intent  to  commit  rape,  from  ten  to  fifteen  years. 

General  Laws  c.  166.  §§  42A  and  42B.  which  was  effective  February  20,  1996, 
increases  the  penalty  for  telecommunications  fraud  in  an  amount  over  $5,000  to  ten 
years  in  the  state  prison  and/or  a  maximum  fine  of  $10,000;  for  telecommunications 
fraud  under  $5,000,  the  penalty  has  been  increased  to  two  and  one-half  years  in  the 
house  of  correction  and/or  a  maximum  fine  of  $3,000.  The  penalty  for  avoiding 
telecommunications  charges  has  been  increased  to  fifteen  years  in  the  state  prison 
and/or  a  maximum  fine  of  $30,000.  The  statute  also  amends  G.L.  c.  266,  §  30,  to 
include  "telecommunications  services"  as  property  subject  to  the  larceny  statute. 

II.  CHANGES  TO  THE  RULES  OF  PROCEDURE 

Effective  January  1,  1996,  a  new  set  of  rules  applicable  to  all  criminal  actions 
commenced  in  the  District  Court  and  the  Boston  Municipal  Court  on  or  after  January  1 , 
1996,  was  promulgated.  The  new  rules  apply  to  any  procedural  steps  occurring  on  or 
after  January  1,  1996.  These  rules  replace  the  "Interim  District  Court  Rules  of  Criminal 
Procedure  Applicable  to  Cases  Governed  by  the  One-Trial  Procedures  Under  St.  1992, 
c.  279"  and  the  "Interim  Boston  Municipal  Court  Department  Rules  of  Criminal 
Procedure  Applicable  to  Cases  Governed  by  One-Trial  Procedures  Under  St.  1992,  c. 
279." 
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DOMESTIC  VIOLENCE  UPDATE 

Joseph  Whalen,  Assistant  Attorney  General 

Carolyn  Keshian,  Assistant  Attorney  General 

Amy  Seeherman,  Research/Policy  Analyst 

Family  and  Community  Crimes  Bureau 

I.  LEGISLATIVE  DEVELOPMENTS  j 

A.  Enacted  Legislation 

The  legislature  recently  enacted  Chapter  297  of  the  Acts  of  1995,  An  Act  Relative  to 
the  Assault.  Abuse.  Neglect  and  Financial  Exploitation  of  Elders  and  Persons  with  a 
Disability,  which  was  effective  March  17, 1996.  The  new  law  will  provide  law  enforcement 
officers  and  prosecutors  with  new  tools  to  vigorously  respond  to  incidents  of  abuse,  neglect 
and  financial  exploitation  of  elders  and  persons  with  a  disability.   Specifically,  the  new  law: 

Makes  assault  and  battery  on  an  elder  or  person  with  a  disability  a  felony, 
punishable  by  up  to  5  years  imprisonment  if  bodily  injury  occurs,  and  by  up  to  10 
years  imprisonment  if  serious  bodily  injury  occurs. 

Creates  the  crime  of  neglect  by  a  caretaker  of  an  elder  or  person  with  a  disability 
when  such  neglect  results  in  bodily  injury,  punishable  by  up  to  5  years 
imprisonment,  or  in  the  case  of  serious  bodily  injury,  10  years  imprisonment. 

Doubles  the  penalty  for  felony  larceny  to  up  to  10  years  for  larceny  over  two 
hundred  and  fifty  dollars  from  an  elder  or  person  with  a  disability. 

Lowers  the  age  of  those  protected  by  elder  abuse  criminal  laws  from  65  to  60, 
making  it  consistent  with  the  elder  abuse  reporting  statutes. 

B.  Pending  Legislation 

House  Bill  No.  5764,  creating  the  crime  of  aggravated  assault,  has  been  passed  by 
the  House  of  Representatives  and  is  awaiting  action  by  the  Senate.    Under  the  terms  of 
the  bill,  anyone  who  commits  an  assault  and  battery: 

causing  serious  bodily  injury;  or 

upon  a  pregnant  woman;  or 

in  violation  of  an  abuse  protection  order 

faces  up  to  ten  years  imprisonment  in  state  prison.  Under  current  law,  most  of  these 
violent  assaults  result  only  in  convictions  for  simple  assault  and  battery,  for  which  the 
maximum  penalty  is  two  and  one  half  years  in  the  house  of  correction  even  when  very 
serious  injury  occurs. 


2- 


Law  Enforcement  Newsletter 


For  more  information  on  these  legislative  developments,  please  contact  Assistant 
Attorney  General  Carolyn  Keshian  at  (617)  727-2200. 

II.         RECENT  COURT  DECISIONS 

A  defendant's  conviction  for  stalking,  under  G.L.  c.  265,  §43,  based  on  sending 
no  fewer  than  40  letters  to  the  victim  over  a  ten-month  period,  was  recently  upheld  by 
the  Supreme  Judicial  Court,  despite  its  previous  ruling  in  Commonwealth  v. 
Kwiatkowski.  418  Mass.  543  (1994),  that  the  statute  was  unconstitutionally  vague.   In 
the  current  case,  Commonwealth  v.  Matsos.  421  Mass.  391  (1995),  the  defendant 
argued  that  he  was  entitled  to  retroactive  application  of  the  Kwiatkowski  decision,  and 
that  the  evidence  presented  at  his  trial  was  insufficient  to  prove  that  he  had  made  a 
threat  with  the  intent  to  place  the  victim  in  imminent  fear  of  death  or  serious  bodily 
injury,  as  required  by  the  statute. 

The  Court  equated  the  stalking  element  of  "threat  with  intent  to  place  the  victim  in 
fear"  with  common  law  assault.  The  Court  noted  that  in  order  to  prove  an  assault,  the 
Commonwealth  need  not  prove  that  the  defendant  actually  intended  to  harm  the  victim, 
but  merely  that  the  defendant's  threats  were  reasonably  calculated  to  place  the  victim  in 
imminent  fear  of  bodily  injury.   Based  upon  the  hundreds  of  pages  of  letters  from  the 
defendant,  which  included  sexual  references,  explicit  threats  and  promises  of  continued 
harassment,  as  well  as  an  unfounded  report  the  defendant  made  to  the  victim's 
employer  accusing  her  of  drug  use,  the  Court  ruled  the  evidence  sufficient  to  allow  a 
reasonable  juror  to  conclude  that  the  defendant  had  intentionally  placed  the  victim  in 
fear  of  imminent  bodily  injury. 

As  the  defendant  had  not  raised  a  constitutional  challenge  to  the  stalking  statute 
at  trial,  the  Court's  review  was  limited  to  determining  whether  there  was  a  substantial 
risk  of  a  miscarriage  of  justice.  Noting  that  the  Kwiatkowski  decision  applied  only  to  the 
"harassment"  prong  of  the  stalking  statute,  the  Court  ruled  that  there  was  substantial 
credible  evidence  to  support  a  conviction  even  under  the  "following"  prong  of  the 
statute.  The  Court  also  ruled  that  the  defendant's  conduct  clearly  fell  within  the  scope 
of  the  "harassment"  prong,  under  any  interpretation  that  provision  of  the  statute  might 
be  given.  On  that  basis,  the  Court  ruled  the  defendant's  conviction  under  the  stalking 
statute  did  not  create  a  substantial  risk  of  a  miscarriage  of  justice,  and  affirmed. 

Can  a  defendant  charged  with  stalking,  who  continues  stalking  his  victim  in  a 
similar  manner,  subject  himself  to  prosecution  and  a  conviction  for  intimidating  a  witness 
under  G.L.  c.  268,  §13B?  The  Appeals  Court  recently  answered  that  question  in  the 
affirmative  in  the  case  of  Commonwealth  v.  Potter.  39  Mass.  App.  Ct.  924  (1995).   In 
that  case,  a  complaint  had  issued  against  the  defendant  for  stalking  based  on  his 
persistently  bizarre  behavior  toward  the  victim  over  a  seven-month  period,  including  the 
placing  of  over  40  vulgar  telephone  calls  to  her  at  the  donut  shop  where  she  often 
worked  alone.   During  the  early  morning  hours  after  a  scheduled  court  appearance  on 
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that  complaint,  the  defendant  called  the  victim,  who  was  again  alone  at  work,  and  asked 
her  if  she  liked  his  stalking.  The  defendant  was  charged  with,  and  subsequently 
convicted  for,  intimidation  of  a  witness  on  the  basis  of  that  phone  call. 

The  defendant  appealed,  arguing  that  the  last  phone  call  was  simply  another 
incident  of  the  same  bizarre  behavior  for  which  he  was  charged  with  stalking  and  that 
the  Commonwealth  had  not  proved  either  intimidation,  or  that  he  had  intended  to 
interfere  with  the  pending  criminal  proceedings  by  making  the  call.   Noting  that  the 
defendant  had  been  placed  on  notice  by  the  pending  charge  that  his  behavior  frightened 
the  victim,  the  Appeals  Court  held  that  a  reasonable  trier  of  fact  could  find  the  call 
intimidating.   In  affirming  the  conviction,  the  Court  further  ruled  that,  based  on  the  timing 
and  content  of  the  call,  a  jury  could  reasonably  infer  that  the  defendant  had  intended  to 
interfere  with  the  pending  proceedings. 

In  Commonwealth  v.  Musqrave.  421  Mass.  610  (1996),  the  SJC  upheld  an 
Appeals  Court  reversal  of  a  defendant's  conviction  for  assault  with  a  dangerous  weapon. 
Adopting  the  Appeals  Court  opinion,  38  Mass.  App.  Ct.  519  (1995),  the  SJC  held  that 
the  Commonwealth  must  prove,  as  an  element  of  the  crime  of  assault,  that  the 
defendant  intended  to  place  the  victim  in  fear  or  apprehension.   In  so  ruling,  the 
Appeals  Court  stated  that  in  most  cases,  proof  of  intentionally  menacing  conduct  gives 
rise  to  a  reasonable  inference  of  an  intent  to  cause  apprehension.  This  holding  may  be 
useful  to  prosecutors  seeking  to  introduce  evidence  of  an  abusive  history  between  the 
parties  to  a  domestic  violence  incident,  on  the  theory  that  such  evidence  would  be 
relevant  to  the  issue  of  intent. 

A  defendant  who  is  acquitted  of  a  crime  he  allegedly  committed  while  on 
probation  may  still  be  surrendered  and  have  his  probation  revoked  on  the  basis  of  that 
same  conduct.  The  SJC  reasoned  in  Commonwealth  v.  Holmgren.  421  Mass.  224 
(1995),  that  because  the  burden  of  proof  at  a  probation  surrender  hearing  is  by  a 
preponderance  of  the  evidence,  a  lower  standard  than  the  reasonable  doubt  burden  in  a 
criminal  trial,  the  Commonwealth  was  not  foreclosed  from  using  conduct  for  which  the 
defendant  had  been  found  not  guilty  as  the  basis  for  a  probation  surrender.  Prosecutors 
and  probation  officers  may  wish  to  take  note  of  this  decision  and  its  potential  application 
to  domestic  violence  cases. 

Where  a  police  officer  testifies  at  trial  to  important  details  of  an  incident  which  are 
not  contained  in  his  police  report  of  that  incident,  the  defendant  may  be  entitled  to  have 
the  jury  instructed  on  the  use  of  prior  inconsistent  statements  in  determining  credibility. 
Such  was  the  case  in  Commonwealth  v.  Ortiz.  39  Mass.  App.  Ct.  70  (1995),  involving  a 
prosecution  for  drug  distribution,  where  the  Appeals  Court  held  that  where  facts  which 
would  have  been  natural  to  include  are  omitted  in  a  police  report,  the  police  officer  may 
be  questioned  about  the  omission.    This  decision  emphasizes  how  important  it  is  for  an 
officer  responding  to  a  domestic  violence  incident  to  include  details  of  observations 
made  at  the  scene  in  the  incident  report;  e.g.,  specifics  regarding  victim's  and 
witnesses'  injuries,  victim's  statements  and  the  condition  of  clothing,  furniture,  etc.  For 
more  information  on  any  of  these  cases,  please  contact  Assistant  Attorney  General 
Joseph  Whalen  at  (617)  727-2200. 
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III.        RESEARCH  ARTICLES 

The  remainder  of  this  column  is  devoted  to  a  summary  of  the  following  two 
relevant  research  articles:   (1)  "Evaluating  Criminal  Justice  Sanctions  for  Domestic 
Violence;"  and  (2)  "Spouse  Murder  Defendants  in  Large  Urban  Counties." 

1 .  In  "Evaluating  Criminal  Justice  Sanctions  for  Domestic  Violence,"  by 
Russell  P.  Dobash  and  Rebecca  Emerson  Dobash,  the  researchers  conducted  a 
comparative  study  of  two  batterer  intervention  programs  to  assess  the  effectiveness  of 
this  type  of  criminal  justice  response.  Although  the  evaluation  focused  on  two  Scottish 
programs  for  batterers,  the  results  have  potentially  far  reaching  implications  for  batterer 
intervention  programs  in  the  United  States. 

The  investigators  attempted  to  answer  the  question:  "Are  these  two  experimental 
men's  programs  more  likely  to  inhibit  and  eliminate  violence  and  enhance  the  well-being 
of  the  women  who  have  been  victimized  than  other  criminal  justice  sanctions?"  (Dobash 
et  al.,  1995:246).  The  study  was  also  designed  to  evaluate  the  impact  of  a  variety  of 
criminal  justice  sanctions  on  violent  behavior.  The  investigators  hypothesized  that  if 
these  programs  for  violent  men  are  truly  effective,  then  there  should  be  both  a  reduction 
in  violence  and  a  related  decrease  in  the  intensity  and  seriousness  of  the  conflicts. 

Some  of  the  major  problems  that  generally  plague  this  type  of  research 
evaluation  are:  small  sample  sizes,  the  lack  of  comparison  groups  and  inadequate 
methods  of  measuring  outcome,  as  well  as  "short  periods  of  follow  up,  high  rates  of 
research  attrition,  biases  in  selection  of  program  participants,  and  failure  to  include  the 
reports  of  women  who  were  victims  of  the  offenders'  violence"  (Dobash  et  al., 
1995:245).  The  present  evaluation  study  was  designed  to  avoid  these  problems,  using 
in-depth  interviews  and  detailed  questionnaires  with  both  the  batterers  and  their  marital 
partners  at  three  points  in  time,  with  a  far  larger  sample  than  in  most  domestic  violence 
research  studies  conducted  in  North  America. 

The  major  findings  were:  (1)  arrest,  prosecution  and  the  imposition  of  a  sanction 
appear  to  reduce  the  occurrence  of  subsequent  offending;  (2)  men  who  have  completed 
either  of  the  two  batterer  intervention  programs  were  less  likely  to  have  committed  a 
subsequent  violent  act,  and  if  they  were  involved  in  a  violent  incident,  their  partners 
reported  fewer  incidents  during  the  period  of  follow  up;  and  (3)  women  whose  marital 
partners  had  been  in  one  of  the  batterer  intervention  programs  reported  a  reduction  in 
the  incidence  of  a  variety  of  controlling  behaviors. 

While  recognizing  that  these  programs,  in  and  of  themselves,  are  not  a  panacea 
to  this  social  problem,  these  and  other  researchers  maintain  that  when  the  programs  are 
coordinated  with  a  variety  of  other  interventions,  including  legal  and  social  sanctions, 
and  community  services,  change  in  the  behavior  is  more  likely  to  occur. 
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2.   In  an  earlier  Issue  of  the  Law  Enforcement  Newsletter  (June,  1995),  a  Bureau 
of  Justice  Statistics  Special  Report,  "Murder  in  Families,"  by  John  M.  Dawson  and 
Patrick  A.  Langan,  Ph.D.,  was  summarized.   In  the  current  report,  "Spouse  Murder 
Defendants  in  Large  Urban  Counties,"  the  same  authors  use  the  same  database  - 
survey  data  compiled  from  state  and  county  prosecutors'  files  from  a  representative 
sample  of  all  murder  cases  disposed  of  in  the  nation's  75  largest  counties  in  1988. 

Some  of  the  salient  findings  from  this  study  include: 

(1)  Husbands  charged  with  killing  their  wife  outnumbered  wives  charged 
with  killing  their  husband.   Of  the  540  spouse  murder  cases,  318  (59%) 
were  husband  defendants  and  222  (41%)  were  wife  defendants. 

(2)  Of  the  540  spouse  murder  defendants,  431  (80%)  were  eventually 
convicted  of  killing  their  spouse  -  232  as  the  result  of  pleading  guilty  and 
199  after  trial. 

(3)  Of  the  431  spouse  murder  defendants  convicted  of  killing  their  marital 
partner,  89%  were  sentenced  to  a  state  prison,  1%  received  the  death 
penalty,  1%  were  sentenced  to  a  county  jail,  and  the  remaining  individuals 
were  sentenced  to  a  specified  period  of  probation.  Approximately  12%  of 
the  431  convicted  spouse  murder  defendants  were  sentenced  to  life 
imprisonment. 

(4)  Wife  defendants  were  less  likely  than  husbands  to  be  convicted  of 
murder,  and  when  convicted,  were  sentenced  less  severely  than  their  male 
counterparts.  They  were  less  likely  to  receive  a  prison  sentence,  and, 
when  they  did,  the  average  prison  term  imposed  was  shorter. 

(5)  From  examination  of  information  in  prosecutor  files,  it  was  evident  that 
victim  provocation  was  clearly  a  factor  in  wife  murder  defendant  cases. 
More  wife  defendants  (44%)  than  husband  defendants  (10%)  had  been 
assaulted  by  their  marital  partner  prior  to  or  at  the  scene  of  the  murder. 
According  to  information  contained  in  the  prosecutor  files,  many  of  these 
cases  involved  prior  domestic  violence. 

(6)  The  data  also  suggest  that  the  relatively  high  incidence  of  victim 
provocation  in  wife  defendant  cases  is  one  of  the  major  factors  explaining 
the  lower  conviction  rate  among  wife  defendants.   In  particular,  of  the  wife 
defendants  who  asserted  that  there  was  victim  provocation  involved  in  the 
incident,  56%  were  convicted,  compared  to  the  86%  conviction  rate  for 
unprovoked  wife  defendants  or  the  88%  conviction  rate  for  unprovoked 
husband  defendants. 
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(7)  A  larger  number  of  wives  (95%)  than  husband  defendants  (69%)  used 
a  weapon  (gun  or  knife)  to  cause  the  death  of  their  marital  partner. 
Researchers  have  explained  that  in  order  for  a  smaller  person  to  kill  a 
larger  person  (as  is  usually  the  case  when  a  wife  kills  her  husband),  a 
weapon  is  generally  needed  (Langan  et  al.,  1995). 

(8)  The  likelihood  of  a  defendant  being  convicted  of  spousal  homicide  was 
about  the  same  whether  the  murder  victim  was  white  or  black.  Similarly, 
the  race  of  the  defendant  was  not  related  to  the  outcome  of  the  case, 
including  both  the  likelihood  of  conviction  and  of  a  prison  sentence,  as  well 
as  the  length  of  the  sentence. 

The  finding  of  the  present  study  lends  support  to  the  conclusions  reached  in  a 
1958  study  by  Professor  Marvin  Wolfgang,  a  noted  criminologist.   In  regard  to  spousal 
homicide,  Wolfgang  reported  that  a  higher  proportion  of  husbands  (64%)  than  wives 
(55%)  were  found  guilty.  Moreover,  he  found  that  a  higher  proportion  of  wives  (34%) 
than  husbands  (7%)  were  acquitted.  Consistent  with  the  explanation  provided  by  the 
authors  of  the  present  report,  Wolfgang  suggested  that  these  disparities  might  be 
explained  by  differences  between  defendants  in  terms  of  victim  provocation.   In  the 
study  by  Wolfgang,  60%  of  wife  defendants  were  strongly  provoked  by  their  marital 
partner,  compared  to  10%  of  husband  defendants  (Wolfgang,  1958:  217).  For  more 
information  on  these  articles,  please  contact  Amy  Seeherman,  Ph.D.,  at  (617)  727-2200. 


7- 


NATIONAL  DOMESTIC  VIOLENCE  HOTLINE 

On  February  21,  1996,  President  Clinton  announced  the  establishment  of  a  new, 
nationwide  24  hour  toll-free  domestic  violence  hotline.  The  voice  number  is  1-800-799- 
SAFE,  and  the  TDD  number  for  the  hearing  impaired  is  1-800-787-3224. 

Callers  to  the  hotline  will  reach  trained  advocates  who  can  provide  immediate 
crisis  intervention  assistance,  counseling  and  information  on  local  community  resources, 
including  emergency  and  shelter  services.   Help  is  available  to  callers  in  Spanish  and  to 
other  non-English  speakers,  as  well  as  the  hearing-impaired. 

1-800-799-SAFE 

National  Domestic  Violence  Hotline 
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COORDINATION  IN  CRISIS:   HOW  THE  MASSACHUSETTS  LAW  ENFORCEMENT 
COMMUNITY  RESPONDED  TO  THE  SHOOTINGS  AT  THE  BROOKLINE  CLINICS 

Freda  Fishman,  Assistant  Attorney  General 

Deputy  Chief,  Civil  Rights  Division 

Jane  Tewksbury,  Legal  Counsel 

I.  INTRODUCTION 

On  December  30,  1994,  two  women  were  murdered,  and  five  people  seriously 
wounded,  at  Planned  Parenthood  Clinic  and  Pre-Term  Clinic,  both  in  Brookline, 
Massachusetts.   In  response  to  the  shootings,  law  enforcement  agencies  in 
Massachusetts  mounted  a  coordinated  campaign  to  address  several  critical  issues:  I) 
apprehension  of  the  killer;  2)  meeting  the  needs  of  the  victims  and  their  families;  3) 
increasing  security  at  women's  health  care  facilities  throughout  the  state;  4)  addressing 
the  concerns  of  the  broader  pro-choice  community;  and  5)  creating  and  implementing 
long-term  plans  for  managing  all  forms  of  protests  directed  at  the  clinics,  from  lawful 
demonstrations  to  acts  of  terrorism. 

The  state,  county  and  local  law  enforcement  agencies  which  responded 
immediately  to  the  crisis  were  the  Office  of  the  Attorney  General,  the  Norfolk  County 
District  Attorney's  Office  and  its  Victim  Witness  Assistance  Program,  the  Executive 
Office  of  Public  Safety,  the  Massachusetts  State  Police,  the  Massachusetts  Office  of 
Victim  Assistance,  the  Norfolk  County  Sheriffs  Department,  the  Brookline  Police 
Department,  and  the  Boston  Police  Department.  On  the  federal  side,  the  U.S. 
Attorney's  Office,  the  Federal  Bureau  of  Investigation,  the  U.S.  Marshall's  Office,  and 
the  Federal  Bureau  of  Alcohol,  Tobacco  and  Firearms,  promptly  joined  forces  with  the 
state  to  respond  to  the  situation.  The  speed  with  which  the  different  agencies  were  able 
to  come  together  and  coordinate  such  a  comprehensive  response  was  due,  in  large 
part,  to  the  establishment  of  the  Law  Enforcement  Coordination  Committee  (LECC),  co- 
chaired  by  Scott  Harshbarger,  Attorney  General  for  Massachusetts,  and  Donald  Stern, 
U.S.  Attorney  for  the  District  of  Massachusetts.  The  LECC,  created  in  1990,  provided 
the  foundation  upon  which  the  various  agencies  could  immediately  combine  efforts  to 
address  the  Brookline  tragedies. 

II.  THE  FIRST  RESPONSE 

In  the  24  hours  following  the  shootings,  the  efforts  of  the  law  enforcement 
community  were  divided  into  two  discrete  areas.  The  Brookline  Police  Department  and 
the  Norfolk  County  District  Attorney's  Office,  and,  once  it  became  known  that  the 
murderer  had  left  the  state,  the  F.B.I,  and  the  U.S.  Attorney's  Office,  primarily  devoted 
their  resources  to  tracking  and  apprehending  the  suspect.  The  Attorney  General's 
office,  in  the  meantime,  undertook  responsibility,  by  agreement  with  the  Norfolk  County 
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District  Attorney  and  the  U.S.  Attorney,  to  respond  to  the  widespread  impact  of  the 
heinous  crimes. 

As  is  always  the  case  with  hate  crimes  and  terrorist  acts,  there  are  victims  other 
than  the  dead  and  injured.  After  the  shootings,  questions  arose  as  to  whether  the 
killings  signalled  the  start  of  an  escalated  campaign  of  violence  against  women's  health 
care  facilities.  Was  the  killer  acting  alone,  or  was  he  part  of  a  larger  organization 
charged  with  committing  violence  at  clinics  throughout  the  state  or  country?  Of 
immediate  concern  was  the  safety  and  security  of  staff  at  women's  health  care  facilities 
statewide,  as  well  as  the  personal  security  of  prominent  pro-choice  supporters,  and 
doctors  known  to  perform  abortions.  These  issues  required  immediate  attention,  and  a 
comprehensive  response  to  each  concern  was  simply  beyond  the  resources  of  the 
authorities  conducting  the  investigation  of  the  crimes  and  leading  efforts  to  apprehend  a 
suspect.  When  Scott  Harshbarger  contacted  Bill  Delahunt,  the  Norfolk  County  District 
Attorney,  and  Don  Stern,  the  U.S.  Attorney,  to  offer  assistance,  the  three  parties  quickly 
agreed  that  Harshbarger  would  take  charge  of  coordinating  a  response  to  the  myriad 
concerns  of  the  community. 

The  Office  of  the  Attorney  General  focused  on  three  priority  needs:  I)  ensuring 
adequate  support  for  the  victims,  their  families,  and  witnesses  while  the  police  identified 
and  apprehended  a  suspect;  2)  ensuring  adequate  security  at  clinics  statewide;  and  3) 
assisting  the  police  in  preparing  for  anticipated  demonstrations  at  clinics. 

The  Massachusetts  Office  of  Victim  Assistance  (MOVA)  was  immediately  called 
to  ensure  that  a  community  crisis  team  had  been  mobilized  and  was  on  site  at  the  two 
Brookline  clinics.   MOVA  also  agreed  to  provide  additional  victim/witness  advocates  to 
supplement,  if  necessary,  the  Norfolk  County  District  Attorney's  Victim  Assistance 
Program.    Next,  after  the  U.S.  Marshall's  Office  indicated  that  it  could  not  provide  more 
security  to  clinics  and  staff  due  to  its  commitment  to  guard  particular  individuals  subject 
to  identifiable  threats,  the  Attorney  General  contacted  the  State  Police  and  the  Office  of 
the  Governor's  Legal  Counsel.  As  a  result,  State  Police  were  immediately  dispatched  to 
the  shooting  sites,  and  the  Attorney  General  was  assured  that  additional  State  Police 
would  be  available  to  guard  other  clinics  in  the  state  upon  a  request  conveyed  through  a 
local  police  department. 

In  anticipation  of  large  scale  demonstrations  in  the  aftermath  of  the  shootings, 
both  the  Brookline  and  Boston  Police  Departments  asked  the  AG's  Office  for  a  refresher 
course  on  the  law  as  it  relates  to  protest  demonstrations  and  maintaining  security  at 
women's  health  care  facilities.  On  previous  occasions,  the  Attorney  General's  staff  had 
trained  municipal  police  forces  statewide  about  demonstrations  at  and  protecting  access 
to  women's  health  care  clinics,  and  in  response  to  the  request,  the  AG's  staff 
immediately  prepared  and  conducted  a  refresher  course  for  the  local  municipalities. 
The  AG's  staff  remained  available  to  the  local  police  on  a  24-hour  basis  to  answer 
questions  and  offer  guidance  as  requested. 

The  AG's  office  also  maintained  communication  with  clinics  and  advocates  across 
the  state,  keeping  them  apprised  of  the  law  enforcement  efforts  and  referring  their 
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concerns  and  requests  to  the  appropriate  agencies  and  officials.  With  the  lines  of 
communication  between  the  Attorney  General,  the  state  police,  local  police  departments 
and  the  clinics  open,  the  AG's  staff  assisted  clinics  and  their  local  police  departments  in 
securing  state  police  protection  as  needed. 

III.  LAW  ENFORCEMENT  COORDINATION  AFTER  THE  SUSPECT'S  ARREST 

Following  the  apprehension  of  the  suspect,  John  Salvi,  (II,  on  December  31, 
1994,  the  Attorney  General,  the  U.S.  Attorney  and  Norfolk  County  District  Attorney 
Delahunt  met  to  discuss  the  next  steps  for  the  coordinated  response.  With  the  District 
Attorney  taking  the  lead  on  the  criminal  prosecution,  the  A.G.  and  the  U.S.  Attorney 
agreed  to  convene  a  law  enforcement  and  community  task  force  to  address  future 
security  needs  of  the  clinics  and  to  identify  where  enhanced  security  measures  and/or 
additional  technology  could  be  used  to  provide  better  protection  to  clinic  staff  and 
patients.  The  A.G.  arranged  with  the  Executive  Office  of  Public  Safety  for  the  State 
Police  to  continue  providing  security  until  January  3,  1995.  On  that  day,  the  task  force 
was  scheduled  to  meet  to  coordinate  security  responsibilities  for  the  clinics  and  clinic 
staff,  and  to  address,  among  other  items,  long-term  security  measures  for  the  clinics.   In 
consultation  with  the  U.S.  Attorney,  Scott  Harshbarger  invited  the  standing  members  of 
the  LECC,  clinic  and  hospital  operators  and  security  providers,  private  security  experts, 
victim/witness  advocates,  the  Massachusetts  Municipal  Association,  and  representatives 
of  Brookline  town  government  to  the  task  force  meeting. 

On  the  same  day,  the  Attorney  General  held  a  meeting  of  pro-choice  advocacy 
groups  to  provide  an  update  on  the  government  response  to  the  shootings  and  to  offer 
protection,  advice  and  reassurance  in  response  to  the  onslaught  of  harassing  and 
threatening  phone  calls  and  letters  directed  at  prominent  pro-choice  advocates  in  the 
aftermath  of  the  shooting. 

After  Salvi  was  captured,  the  Attorney  General's  office  engaged  in  discussions 
with  the  U.S.  Attorney's  office,  the  Governor's  Office,  the  Norfolk  County  District 
Attorney's  Office  and  officials  in  Virginia,  concerning  Salvi's  extradition  back  to 
Massachusetts. 

IV.  ORGANIZING  THE  LONG-TERM  RESPONSE 

The  meetings  held  on  January  3,  1995,  resulted  in  the  formation  of  subgroups 
responsible  for  long-term  planning  as  to:   1)  developing  a  security  protocol  to  govern 
the  deployment  of  state  and  local  police  in  response  to  security  threats  at  clinics  across 
the  state;  2)  carrying  out  individual  security  audits  of  abortion  providers  and  making 
recommendations  on  enhancing  security;  3)  fundraising  strategies  to  cover  the  costs  of 
the  increased  security;  and  4)  planning  for  additional  training  of  clinic  staff,  private 
security  personnel  at  clinics,  and  police.  Also  discussed  were  plans  for  improved 
intelligence  collection  and  dissemination,  in  cooperation  with  the  national  task  force  then 
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being  formed  by  United  States  Attorney  General  Janet  Reno  in  response  to  the 
shootings. 

One  week  later,  on  January  11,  1995,  the  Attorney  General's  office  participated  in 
a  training  for  the  administrative  staffs  of  the  targeted  Brookline  clinics  as  well  as  other 
clinics  located  in  the  Boston-Brookline  area.  At  a  day-long  conference  held  at  a  local 
college,  clinic  staff  were  advised  on  personal  security  precautions,  both  at  the  office  and 
at  home.  The  training  also  provided  concrete  information  on  topics  ranging  from  how  to 
identify  letter  bombs  to  how  to  tell  whether  someone  has  tampered  with  a  car.  The 
AG's  staff  spoke  on  legal  protection  available  to  victims  of  stalking  and  harassment,  and 
answered  questions  on  the  methods  by  which  law  enforcement  responds  to  and 
investigates  complaints  of  this  nature.  The  trainers  were  videotaped  (the  audience  was 
kept  off-camera  to  protect  identities),  and  the  videotape  has  been  provided  to  clinics 
throughout  the  state. 

Subsequently,  in  March  of  1995,  the  Attorney  General,  along  with  the  U.S. 
Attorney  and  the  Secretary  of  the  Executive  Office  of  Public  Safety,  sponsored  a 
statewide  training  for  municipal  police  officers  on  clinic  access  and  security.  The 
training  coincided  with  significant  demonstrations  being  resumed  in  the  streets  outside 
the  Brookline  clinics,  and  focused  on  managing  the  demonstrators  while  keeping  the 
clinics  accessible  to  patients  and  staff.  The  Attorney  General  continues  to  provide  this 
type  of  training  to  clinic  workers  and  security  providers  at  clinics  across  the  state.  For 
more  information  on  training,  please  call  Freda  Fishman,  Assistant  Attorney  General,  at 
(617)  727-2200. 

V.   CONCLUSION 

Out  of  the  Brookline  tragedies  some  hard  lessons  were  learned,  from  which  some 
future  benefits  may  come.   First  and  foremost  is  the  way  in  which  the  law  enforcement 
community  in  Massachusetts  -  state,  county,  local,  and  federal  -  without  regard  for 
territorial  issues  or  politics,  immediately  developed  an  effective  and  coordinated 
response  to  the  needs  of  a  traumatized  community.  As  a  result,  the  various  government 
agencies  more  comprehensively  collect  and  distribute  intelligence  information  regarding 
threats  and  other  forms  of  harassment  directed  at  abortion  providers,  there  is  enhanced 
physical  security  at  clinics  throughout  the  state  and  increased  cooperation  among  the 
clinics,  and  the  clinics  and  police  have  greatly  improved  their  communications. 

Second,  as  community  crisis  intervention  teams  have  demonstrated  in  the  past, 
slowing  things  down,  giving  people  a  central  place  to  call,  making  it  known  that  people 
had  options  and  could  get  information,  and  the  incredible  level  of  consultation  and 
collaboration,  were  the  key  elements  to  the  successful  response  by  the  law  enforcement 
community  to  these  tragedies. 

Third,  despite  the  twisted  logic  of  some  extremists  who  blamed  the  shootings  on 
the  law  enforcement  community  itself,  because  of  the  effective  use  of  the  clinic  access 
laws  to  stop  barricades  of  the  clinics  by  anti-abortion  protestors,  and  despite  becoming 
a  national  example  of  how  violent  the  abortion  debate  can  become,  Massachusetts  has 
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become  a  national  model  for  how  responsibly  and  effectively  the  law  enforcement 
community  can  be  in  a  time  of  crisis. 

POSTSCRIPT 

On  March  19,  1996,  John  Salvi,  III,  was  convicted  of  first  degree  murder  in  the 
December  31,  1994  shooting  deaths  of  Shannon  Lowney  and  Lee  Ann  Nichols, 
receptionists  at  the  Planned  Parenthood  and  Pre-Term  clinics  in  Brookline,  and  the 
attempted  murders  of  five  other  persons.    We  wish  to  extend  our  congratulations  for  a 
job  well  done  to  the  investigating  and  prosecution  team  of  Norfolk  County  District 
Attorney  Bill  Delahunt's  office.  We  also  extend  our  heartfelt  sympathies  to  the  families 
of  the  victims.  While  this  chapter  of  the  case  is  closed,  they  will  continue  throughout 
their  lives  to  mourn  the  loss  of  their  loved  ones. 
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SJC  ANNOUNCES  SIX-HOUR  RULE  FOR  QUESTIONING  OF  ARRESTED  PERSONS 

Judy  Zeprun  Kalman 

First  Assistant  District  Attorney 

Hampden  County  District  Attorney's  Office 


The  Massachusetts  Supreme  Judicial  Court  has  recently  decided  two  cases  that 
have  a  significant  impact  upon  the  time  frame  and  the  way  in  which  police  may  question 
a  person  in  custody.   In  Commonwealth  v.  Rosario.  422  Mass.  48  (1996)  and 
Commonwealth  v.  Ortiz.  422  Mass.  64  (1996),  the  Court  considered  the  relationship 
between  statements  made  by  an  individual  under  arrest  and  the  requirement  that  an 
individual  under  arrest  be  arraigned  "as  soon  as  is  reasonably  possible"  on  the  charges 
for  which  he  has  been  arrested. 

In  Rosario.  officers  assigned  to  the  Springfield  Police  Department's  burglary 
squad,  investigating  a  series  of  burglaries  in  a  section  of  the  city,  obtained  the  nickname 
and  description  of  the  person  who  had  apparently  committed  one  of  the  burglaries.  The 
man  fled  when  approached  by  police.  The  second  time,  the  police  caught  him.  He  told 
the  police  his  name  was  "Hector  Gonzalez." 

The  police  determined  that  there  were  outstanding  warrants  against  Hector 
Gonzalez  for  assault  and  battery.  Between  2:30  and  3:00  p.m.,  he  was  arrested  on  the 
warrants  and  brought  to  the  detective  bureau  where  he  was  questioned  about  his 
identity.   He  was  booked  at  5:00  p.m.  and  advised  of  his  telephone  rights.   He  admitted 
his  true  name  was  Hipolito  Rosario  and  Hector  Gonzalez  was  an  alias.  He  was  held 
overnight.  The  next  day,  at  about  9:15  a.m.,  he  waived  his  Miranda  rights  and 
detectives  interviewed  him.  He  admitted  that  he  had  committed  burglaries  and  agreed  to 
go  with  the  police  to  point  out  the  residences  that  he  had  burglarized.  He  pointed  out 
six  houses.   In  five  cases,  the  police  had  reports  on  file  indicating  there  had  been  a 
burglary  and  in  the  sixth  case,  the  occupant  said  she  had  not  reported  the  burglary.  At 
11:55  a.m.,  the  defendant  began  giving  a  typed  statement  to  the  detective  and  later,  he 
signed  it. 

In  the  afternoon,  the  police  brought  him  to  court  to  be  arraigned.  The  Superior 
Court  judge  granted  the  defendant's  motion  to  suppress  his  confession,  on  the  ground 
that  the  police  should  have  brought  the  defendant  to  court  in  the  morning  and  that  they 
had  deliberately  delayed  bringing  him  there  so  that  they  could  entice  from  him  a 
confession  of  his  responsibility  for  the  burglaries. 

The  legal  issue  in  Rosario  was  whether  the  police  had  the  duty  to  bring  the 
defendant  to  court  immediately  the  next  morning  (the  Court  assumed  that  the  police 
could  not  bring  the  defendant  to  court  on  the  day  he  was  arrested  and  booked)  or 
whether  the  delay  occasioned  by  the  detectives  wanting  to  speak  to  the  defendant  about 
the  burglaries  before  they  brought  him  to  court  on  the  assault  and  battery  charges  was 
reasonable  under  the  circumstance. 
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The  Supreme  Judicial  Court  held  that  the  police  conduct  could  not  fairly  be 
labeled  "egregious  or  flagrant,"  and  reversed  the  decision  of  the  Superior  Court.   Less 
than  five  months  before  the  questioning  had  taken  place  in  Rosario.  the  conduct  of  the 
same  police  department  had  been  reviewed  in  Commonwealth  v.  Frvar.  414  Mass.  732, 
743  (1993).  The  Court  in  that  case  had  upheld  the  denial  of  a  motion  to  suppress  a 
statement  given  well  into  the  morning  by  a  defendant  arrested  the  night  before,  even 
though  the  courthouse  was  open  in  the  morning.   Citing  Frvar.  the  SJC  held  that  since 
the  exclusionary  rule  is  applied  to  discourage  egregious  police  misconduct  and  since 
there  was  no  egregious  misconduct  in  Rosario.  the  statement  taken  in  Rosario  would 
not  be  excluded  from  evidence. 

However,  in  an  effort  to  eliminate  the  debate  in  future  cases  about  (1)  whether 
the  police  unreasonably  delayed  arraignment  in  order  to  obtain  a  statement  from  an 
arrested  individual;  (2)  whether  it  matters  whether  the  individual  was  arrested  on  a 
warrant  or  on  the  basis  of  probable  cause;  (3)  whether  it  matters  whether  the 
courthouse  is  open  or  closed;  and  (4)  whether  it  matters  if  the  statement  was  given  in 
relation  to  the  same  charges  upon  which  the  individual  was  arrested  or  unrelated 
charges,  the  Supreme  Judicial  Court  took  the  opportunity  to  adopt  a  "safe  harbor"  rule 
for  future  police  questioning.  The  new  rule  is  as  follows:  notwithstanding  a  "delay"  in 
arraignment,  a  statement  made  by  an  individual  who  has  been  arrested  either  with  or 
without  a  warrant  is  admissible  (1)  if  it  is  made  within  six  hours  of  the  arrest,  whether 
the  arrest  occurs  during  the  day  or  night,  or  (2)  if  it  is  not  made  within  six  hours  of  the 
arrest,  the  individual  has  been  informed  of  his  right  to  a  reasonably  prompt  arraignment 
and  has  made  an  informed  and  voluntary  written  or  recorded  waiver  of  that  right, 
provided  that  (in  either  case)  the  statement  is  made  following  a  knowing,  intelligent,  and 
voluntary  waiver  of  Miranda  rights;  the  statement  is  voluntary,  and  the  requirements  of 
G.L.  c.  276,  §  33A  (notice  of  right  to  use  the  telephone)  are  afforded  the  arrested 
individual.    If  the  arrested  individual  is  incapacitated  by  drugs  or  alcohol  or  there  is  a 
natural  disaster  or  some  other  emergency  not  precipitated  by  the  police,  the  six-hour 
period  begins  to  run  after  the  disability  or  emergency  ends. 

In  Rosario.  the  defendant  was  arrested  on  assault  and  battery  charges  and 
questioned  in  relation  to  burglary  charges.  The  Court  declined  to  decide  whether  the 
"safe  harbor"  rule  applied  to  statements  made  in  connection  with  a  charge  for  which  a 
warrant  had  issued  upon  a  magistrate's  determination  of  probable  cause  to  arrest.   In 
Commonwealth  v.  Ortiz.  422  Mass.  64  (1996),  the  Supreme  Judicial  Court  addressed 
the  question  whether  the  "safe  harbor"  rule  of  Rosario  applies  to  an  arrested  but 
unarraigned  defendant's  statements  which  concern  matters  relevant  to  a  crime  for  which 
a  complaint  has  issued  against  the  defendant. 

In  Ortiz,  the  Court  held  that  the  six-hour  rule  did  apply  to  individuals  arrested 
pursuant  to  a  warrant  and  questioned  in  relation  to  the  same  offense.  The  Court  also 
addressed  the  issue  of  arraignment  waiver.  Left  unsettled,  however,  is  the  question 
whether  the  rule  applies  where  the  individual  is  arrested  and  the  statements  are  given  in 
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connection  with  different,  but  related  charges  (e.g.,  breaking  and  entering  and 
subsequent  homicide  of  same  occupant).   Until  this  variation  on  the  Rosario  and  Ortiz 
rule  is  settled,  police  officers  should  abide  by  the  Rosario  and  Ortiz  "safe  harbor"  rule, 
irrespective  of  whether  the  crime  for  which  the  individual  was  arrested  is  the  same  crime 
about  which  he  is  being  questioned.   If  the  questioning  concerns  another  crime,  police 
officers  can  secure  an  arraignment  waiver  in  order  to  continue  questioning. 

The  following  protocol  is  recommended: 

Police  officers  should  ensure  that  the  time  of  the  arrest  is  documented  and  that 
upon  arrival  at  the  station,  the  arrested  individual  is  immediately  notified  of  his 
right  to  use  the  telephone  and  is  afforded  the  right  to  use  the  telephone  within 
one  hour. 

The  police  officers  and  booking  sergeant  should  ensure  that  the  booking 
procedure  is  expedient.  The  six-hour  "clock"  will  be  ticking. 

The  interview  of  the  arrested  individual  should  take  place  as  quickly  as 
possible  after  the  booking  process  is  complete.  The  interviewing  officer  should 
ensure  that  the  arrested  individual  has  been  advised  of  his  Miranda  rights  and 
that  before  the  questioning  begins,  the  arrested  individual  has  made  a 
voluntary,  intelligent,  and  knowing  waiver  of  his  Miranda  rights. 

The  arraignment  notice/waiver  should  be  on  a  separate  form  (not  on  the 
Miranda  waiver  form)  because  some  arrested  individuals  will  waive  their 
Miranda  rights  but  not  their  arraignment  rights  and  some  may  waive  their 
arraignment  rights  but  not  their  Miranda  rights. 

Police  officers  should  always  be  mindful  of  the  six-hour  "clock." 

If  the  questioning  begins  before  the  six-hour  "clock"  has  expired,  no 
arraignment  warning/waiver  need  be  presented  to  the  arrested  person  before 
questioning. 

If  questioning  has  begun  within  the  six-hour  period  but  it  appears  that  the 
questioning  will  not  be  completed  within  the  six-hour  period,  the  prompt 
arraignment  notice/waiver  should  be  presented  to  the  arrested  individual  for  his 
signature  if  this  has  not  already  been  done.  Generally,  the  detectives  taking 
the  statement  will  present  the  waiver  to  the  arrested  individual.  If  the  arrested 
individual  refuses  to  sign  the  prompt  arraignment  notice/waiver,  questioning 
should  not  necessarily  cease. 

If  the  interview  does  not  begin  before  the  six-hour  "safe  harbor"  period  expires, 
the  police  officer  conducting  the  interview  must  present  the  arraignment 
notice/waiver  to  the  arrested  individual  for  his  signature  before  the  questioning 
begins.  If  the  arrested  individual  refuses  to  sign  the  prompt  arraignment 
notice/waiver,  police  should  not  necessarily  cease  questioning.  Police  officers 
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should  note  that  the  arrested  individual  was  advised  of  his  right  to  be  arraigned 
promptly  and  he  indicated  he  wanted  to  be  arraigned.   Note,  however,  that  if 
the  arrested  individual  invokes  his  Fifth  Amendment  right  not  to  incriminate 
himself  or  his  Fifth  Amendment  right  to  counsel,  then  questioning  must  cease. 

Police  officers  should  note  the  time  that  the  interview  started  and  the  time  it 
ended.   Police  officers  taking  statements  should  be  careful  to  distinguish 
between  the  time  the  interview  began  and  the  time  the  statement  was  typed,  if 
the  statement  is  not  typed  simultaneously  with  the  giving  of  the  statement  (the 
preferred  procedure). 

If  these  procedures  are  followed,  any  statement  given  within  six  hours  of  the  arrest 
(or  later,  if  within  six  hours  of  arrest,  the  arrested  individual  is  notified  of  his  right  to 
prompt  arraignment  and  executes  a  waiver  of  prompt  arraignment)  will  be  admissible, 
irrespective  of  the  time  of  the  arrest  or  whether  the  court  is  open  or  closed. 
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A  NEW  CRIME:    RESISTING  A  POLICE  OFFICER  MAKING  A  LAWFUL  ARREST 

Elisabeth  J.  Medvedow 
Assistant  Attorney  General,  Criminal  Bureau 

As  of  February  20,  1996,  it  is  a  crime  for  a  person  to  resist  a  police  officer 
executing  a  lawful  arrest.  The  legislation  amends  G.L.  c.  268,  by  adding  a  new  section, 
32B,  which  provides  that: 

A  person  commits  the  crime  of  resisting  arrest  if  he  knowingly  prevents  or 
attempts  to  prevent  a  police  officer,  acting  under  color  of  his  official  authority, 
from  effecting  an  arrest  of  the  actor  or  another,  by: 

I)         using  or  threatening  to  use  physical  force  or  violence  against  the 
police  officer  or  another;  or 


2)        using  any  other  means  which  creates  a  substantial  risk  of  causing 
bodily  injury  to  such  police  officer  or  another. 

The  statute  further  states  that  it  is  not  a  defense  to  a  prosecution  under  this 
section  for  the  defendant  to  claim  that  the  police  officer  was  executing  an  unlawful 
arrest,  unless  the  officer  used  unreasonable  or  excessive  force  during  the  arrest  which 
would  trigger  the  right  of  self-defense. 

A  police  officer  is  defined  as  any  officer  in  uniform,  or  any  officer  who,  even  if  not 
in  uniform,  identifies  him  or  herself  by  showing  proper  identification  while  attempting  to 
make  the  arrest.  The  penalty  for  a  violation  of  this  statute  is  imprisonment  in  a  jail  or 
house  of  correction  for  not  more  than  2  1/2  years,  or  a  fine  of  not  more  than  $500,  or 
both. 

Although  the  statute  does  not  so  provide,  police  officers  are  empowered  to  arrest 
individuals  who  are  committing  misdemeanors,  including  a  breach  of  the  peace,  in  their 
presence.  Therefore,  because  resisting  arrest  under  the  new  statute  is  a  misdemeanor, 
which  by  the  very  nature  of  the  crime  would  always  be  committed  in  the  officer's 
presence,  the  officer  can  arrest  any  individual,  including  a  third  party  or  bystander, 
without  a  warrant,  for  a  violation  of  the  new  law. 

One  other  question  has  been  asked  regarding  the  new  law:  does  the  statute 
apply  to  flight  from  an  officer  attempting  to  make  an  arrest?  The  answer  is  no.  The 
statute  only  applies  to  conduct  which  involves  physical  harm  or  the  threat  thereof  to  a 
police  officer,  or  the  use  of  any  other  means  which  "creates  a  substantial  risk"  of 
causing  bodily  injury  to  either  the  police  officer,  or  anyone  else. 
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RECONCILING  HATE  CRIMES  AND  THE  FIRST  AMENDMENT 

Richard  Cole 
Chief,  Civil  Rights  Division 
Assistant  Attorney  General 

The  Massachusetts  Civil  Rights  Act  (MCRA),  G.L.  c.  265,  §§  37  and  39,  and 
G.L.  c.  12,  §  11H  and  §111,  authorizes  both  civil  injunctions  against,  and  criminal 
punishment  of,  individuals  who  commit  crimes  and  in  so  doing,  discriminatorily  select 
their  victims  on  the  basis  of  race,  religion,  ethnic  background,  national  origin,  gender, 
disability,  or  sexual  orientation. 

Hate  crimes,  as  these  types  of  crimes  are  generally  known,  are  defined  in  G.L.  c.  22C, 
§  32C,  as: 

[A]ny  criminal  act  coupled  with  overt  actions  motivated  by  bigotry  and  bias 
including,  but  not  limited  to,  a  threatened,  attempted  or  completed  overt  act 
motivated  at  least  in  part  by  racial,  religious,  ethnic,  handicap,  gender  or  sexual 
orientation  prejudice,  or  which  otherwise  deprives  another  person  of  his 
constitutional  rights  by  threats,  intimidation  or  coercion,  or  which  seek  to  interfere 
with  or  disrupt  a  person's  exercise  of  constitutional  rights  through  harassment  or 
intimidation. 

The  identification  of  "bias  indicators"  by  the  police  is  crucial  in  determining 
whether  a  civil  rights  violation  (as  opposed  to,  for  example,  a  simple  assault  and 
battery)  has  occurred.  The  Code  of  Massachusetts  Regulations,  501  C.M.R.  4.04,  lists 
22  different  criterion  which  may  be  taken  into  consideration  when  deciding  whether  to 
classify  a  particular  crime  as  one  motivated  by  hate.  Some  of  the  bias  indicators  listed 
are  as  follows: 

•  racial,  religious,  or  anti-gay  epithets  were  shouted  at  the  victim; 

•  swastikas  or  other  symbols  of  hate  were  used  in  the 
commission  of  the  crime; 

•  an  incident  coincided  with  a  holiday  relating  to  or  a  date  of 
particular  significance  to  an  identifiable  group; 

•  the  victim  had  received  harassing  mail  or  phone  calls  based  on 
an  affiliation  with  a  targeted  group;  and 

•  the  perpetrator  and  victim  are  members  of  different  identifiable 
groups. 
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However,  no  particular  "bias  indicator"  is  dispositive.   Law  enforcement  officers  need  to 
carefully  evaluate  the  specific  facts  and  circumstances  surrounding  a  given  incident. 

One  example  of  a  situation  which  triggers  a  closer  look  at  whether  a  civil  rights 
violation  has  occurred  is  as  follows.  A  car  accident  happens,  after  which  the  white  and 
black  drivers  of  the  two  cars  argue  heatedly.   In  the  heat  of  the  argument,  the  white 
driver  shouts  racial  epithets  and  then  assaults  the  black  driver.   In  these  circumstances, 
it  would  be  difficult  to  prove  that  the  assault  was  racially  motivated.   However,  if  the 
police  could  not  discern  any  economic  motive  where  the  crime  had  been  committed 
between  strangers,  and  racial  epithets  were  used  during  the  commission  of  the  crime, 
the  conclusion  may  be  reached  that  the  victim  was  targeted  because  of  his  race. 

Fact  patterns,  as  is  evident,  are  not  always  clear,  and  reasonable  discretion  and 
judgment  are  crucial  in  deciding  whether  a  hate  crime,  giving  rise  to  civil  or  criminal 
liability,  has  occurred.   Prior  to  arresting  or  prosecuting  suspects  for  civil  rights 
violations,  police  and  prosecutors  must  carefully  examine  the  context  of  the  verbal  or 
written  expression.   Factors  that  support  a  conclusion  that  particular  speech  is  not 
protected  by  the  First  Amendment  and  is  unlawful  include: 

a)  language  being  directed  at  a  specific  person; 

b)  direct  action  being  taken  against  the  victim; 

c)  language  placing  the  victim  in  reasonable  fear  of  physical  injury  or 
damage.  See  Delanev  v.  Chief  of  Police  of  Wareham.  27  Mass.  App.  Ct. 
398,  409  (1989); 

d)  the  perpetrator's  use  of  certain  language  while  standing  in  close  proximity 
to  the  victim; 

e)  the  perpetrator's  larger  physical  size  compared  to  the  victim's,  affecting 
how  the  victim  perceived  the  words  used;  and 

f)  the  victim  feeling  threatened,  intimidated  or  coerced  because  of 
specific  body  language  used  by  the  perpetrator  when  hate  epithets  were 
being  shouted. 

Some  defendants  charged  with  violations  of  the  state  civil  rights  act  have  argued 
that  the  law  violates  their  First  Amendment  rights  on  the  ground  that  they  are  being 
punished  for  what  they  think  and  believe,  rather  than  for  particular  conduct. 

The  First  Amendment,  as  well  as  Articles  16  and  19  of  the  Massachusetts 
Declaration  of  Rights,  guarantees  the  right  to  engage  in  expressive  activities  in 
furtherance  of  personal  beliefs  and  values.  These  constitutional  provisions  do  not, 
however,  protect  violent,  intimidating  or  threatening  conduct  which  intentionally  targets 
another  person  because  of  race,  sexual  orientation,  ethnic  heritage,  or  any  other 
identifiable  group. 
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In  1994,  the  Supreme  Court  directly  addressed  a  First  Amendment  challenge  to 
hate  crime  laws  in  Wisconsin  v.  Mitchell.  113  S.  Ct.  2194  (1994).  Todd  Mitchell  and  his 
friends  brutally  beat  a  white  man,  resulting  in  the  victim  being  hospitalized  in  a  coma  for 
four  days.  This  violent  attack  occurred  shortly  after  Mitchell  had  seen  the  movie 
Mississippi  Burning,  which  depicted  blatant  racism  against  blacks.  Just  prior  to  the 
beating,  the  defendant  Mitchell  yelled,  "There  goes  a  white,  go  get  him!"  The  state  of 
Wisconsin  successfully  prosecuted  Mitchell  under  Wisconsin's  penalty-enhancement 
statute  which  authorizes  increased  criminal  sanctions  when  a  defendant  intentionally 
selects  a  victim  on  the  basis  of  race.  Mitchell  appealed  and  the  Wisconsin  Supreme 
Court  reversed  his  conviction  on  First  Amendment  grounds.  The  Supreme  Court 
granted  the  state's  petition  for  certiorari.         ^ 

The  Supreme  Court  reinstated  Mitchell's  conviction,  holding  that  Mitchell  was 
punished  for  his  unlawful  conduct,  not  for  his  beliefs  or  offensive  thoughts.  The  Court 
stated  that  the  First  Amendment  does  not  prohibit  use  of  hate  speech  as  evidence  to 
establish  the  elements  of  a  civil  rights  crime,  including  motive  and  intent.  The  Supreme 
Court  in  Mitchell  suggests  that  no  First  Amendment  attack  on  the  facial  constitutionality 
of  the  Massachusetts  Civil  Rights  Act  would  succeed. 

Another  challenge  to  the  hate  crime  laws  is  that  they  are  content-based,  and 
violate  the  First  Amendment  for  that  reason.  This  argument,  too,  should  fail  because 
the  state  civil  rights  laws  are  not  directed  at  the  content  of  any  message  that  might  be 
communicated  by  the  perpetrator  of  a  crime.  As  the  Supreme  Court  explained  in  the 
case  of  R.A.V.  v.  St.  Paul.  112  S.  Ct.  2438,  2548-2549  (1992),  "the  reason  why  fighting 
words  are  categorically  excluded  from  the  protection  of  the  First  Amendment  is  not  that 
their  content  communicates  any  particular  idea,  but  that  their  content  embodies  a 
particularly  intolerable  (and  socially  unnecessary)  mode  of  expressing  whatever  idea  the 
speaker  wishes  to  convey"  (emphasis  in  original).  As  a  result,  it  is  constitutionally 
permissible  to  prosecute  a  civil  rights  violation  against  a  defendant  who  selected  the 
victim  on  the  basis  of,  for  example,  race,  because  that  prosecution  would  be  targeting 
an  intolerable  "mode  of  expression":  a  defendant's  beliefs  with  regard  to  race. 

The  state  civil  rights  laws  provide  additional  tools  for  police  and  prosecutors  to 
use  in  protecting  the  civil  rights  of  our  citizens.    But  police  officers  may  be  held  liable  if 
they  arrest  someone  for  engaging  in  highly  offensive  speech  that  a  court  ultimately 
decides  is  constitutionally  protected.  A  clear  understanding  of  the  law  and  a  thorough 
investigation  of  the  alleged  bias-motivated  conduct  should  protect  the  police  from  any 
potential  liability.  For  more  information  on  hate  crimes,  contact  the  Civil  Rights  Division 
of  the  Office  of  the  Attorney  General  at  (617)  727-2200. 
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DOUBLE  JEOPARDY  ISSUES  IMPACTING  THE  PROSECUTION  OF  CRIME 

Gail  McKenna 
Assistant  Attorney  General,  Criminal  Bureau 

The  Double  Jeopardy  Clause  of  the  Fifth  Amendment  to  the  United  States 
Constitution  is  the  springboard  for  a  new  type  of  defense  claim  currently  arising  in 
courts  across  the  country.  The  Double  Jeopardy  Clause  prevents  three  types  of  abuses 
-  retrial  after  conviction,  retrial  after  acquittal,  and  multiple  punishment  for  the  same 
crime.  The  multiple  punishment  component  of  double  jeopardy  is  at  issue  here. 

The  double  jeopardy  claim  being  advanced  by  defendants  is  that  civil  sanctions, 
such  as  the  suspension  of  driver's  licenses,  the  initiation  of  disciplinary  proceedings  in 
prison,  or  the  forfeiture  of  proceeds,  instrumentalities,  or  property  connected  with  drug 
crimes,  imposed  as  a  result  of  criminal  conduct,  constitute  punishment,  which  would 
render  a  subsequent  criminal  prosecution  for  the  same  underlying  crime  violative  of  the 
Double  Jeopardy  Clause. 

To  support  their  arguments,  defendants  rely  on  United  States  Supreme  Court 
cases.   In  the  most  important  one,  United  States  v.  Halper.  490  U.S.  435  (1989),  the 
Supreme  Court  held  that  in  a  rare  situation,  a  civil  sanction  could  be  so  harsh  and 
extreme  that  it  might  be  considered  punishment,  such  that  a  criminal  prosecution  for  the 
underlying  incident  would  be  precluded.  The  Court  directed  that  a  civil  sanction  be 
looked  at  to  determine  if  it  was  solely  meant  to  punish  or  if,  instead,  it  could  be 
considered  remedial.   If  the  sanction  is  remedial,  it  is  not  punishment. 

DRIVER'S  LICENSE  SUSPENSION  AND  OUI  PROSECUTION 

In  the  most  well-known  of  these  types  of  cases,  a  Colorado  judge  dismissed 
charges  of  driving  under  the  influence  against  John  Denver,  the  singer,  because 
Denver's  license  had  been  suspended.  In  Massachusetts,  however,  two  defendants 
were  unsuccessful  in  using  this  argument  to  escape  prosecution  for  drunk  driving.   In 
LeDuc  v.  Commonwealth.  421  Mass.  443  (1995)  and  Commonwealth  v.  Luk.  421  Mass. 
415  (1995),  the  defendants  claimed  that  their  OUI  charges  should  be  dismissed 
because  the  administrative  suspension  of  their  driver's  licenses  for  refusal  to  submit  to  a 
breathalyzer  test  or  for  failing  a  breathalyzer  test  constituted  punishment. 

In  the  two  decisions,  the  Supreme  Judicial  Court  (SJC)  acknowledged  that 
drunken  drivers  are  a  danger  to  public  safety  and  that  suspending  the  licenses  of  those 
who  refuse  or  fail  breathalyzer  tests  serves  to  protect  the  public.  Because  suspension 
acts  as  a  preventative  measure,  the  sanction  of  license  suspension  is  remedial,  and  not 
punishment.  As  a  result,  the  Double  Jeopardy  Clause  is  not  implicated.  Defendants 
who  drink  and  drive  will  face  license  suspension  and  prosecution  for  their  crimes. 

The  Luk  and  LeDuc  cases  are  particularly  important  to  law  enforcement.  Before 
these  cases  were  decided,  prosecutors  throughout  Massachusetts  met  with  claims  that 
suspension  of  professional  licenses  held  by,  for  example,  doctors,  lawyers,  or 
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stockbrokers,  or  licenses  held  by  tradespeople  such  as  plumbers,  electricians,  or 
hairdressers,  should  prevent  prosecution  for  related  criminal  conduct.  The  Luk  and 
LeDuc  decisions  enable  Massachusetts  to  continue  to  assure  the  safety  of  the  public 
through  licensing. 

FORFEITURE  AND  CRIMINAL  PROSECUTION 

Accused  drug  offenders  are  claiming,  often  with  success  in  other  states,  that  the 
forfeiture  of  profits  "earned"  in  their  unlawful  endeavors  precludes  prosecution  for  the 
underlying  crime.   In  one  such  case,  the  Ninth  Circuit  Court  of  Appeals  returned  more 
than  $400,000  in  drug  profits  to  two  individuals  convicted  of  drug  conspiracy  and  money 
laundering  charges.   In  another  case,  the  Sixth  Circuit  set  aside  a  conviction  for 
manufacturing  marijuana  because,  before  trial,  the  defendant  had  forfeited  $13,250  to 
the  government.  Both  of  these  cases  are  currently  before  the  Supreme  Court;  argument 
is  scheduled  on  April  17,  1996.  The  Office  of  the  Attorney  General  took  a  leadership 
role  in  the  drafting  of  the  amicus  brief  filed  in  the  Supreme  Court.  We  strongly 
supported  the  efforts  of  all  the  states  in  providing  the  Supreme  Court  with  law 
enforcement's  viewpoint  that  the  Double  Jeopardy  Clause  should  not  bar  criminal 
prosecutions  where  proceeds  from  unlawful  activities  have  been  forfeited.  The  Supreme 
Court's  decisions  in  the  two  cases  will  be  reported  in  the  next  issue  of  the  Law 
Enforcement  Newsletter. 

On  the  homefront,  the  SJC  is  currently  scheduled  to  hear  argument  on  several 
pending  Massachusetts  cases  arising  out  of  the  Attorney  General's  Office,  as  well  as 
Middlesex,  Worcester,  and,  possibly,  Suffolk  and  Bristol  counties.  The  decisions  of  the 
Supreme  Court  and  the  Supreme  Judicial  Court  will  determine  whether  prosecutors,  in 
the  future,  will  be  required  to  choose  between  prosecution  of  a  criminal  offense,  or  a 
civil  remedy. 

PRISON  DISCIPLINE  AND  CRIMINAL  PROSECUTION 

Several  inmates  have  challenged  their  prosecution  for  crimes  committed  while 
incarcerated  on  double  jeopardy  grounds,  claiming  that  disciplinary  sanctions  are 
punishment  under  the  rubric  of  the  Double  Jeopardy  Clause.  Although  this  argument 
has  been  rejected  in  federal  court,  as  well  as  in  other  state  courts,  at  least  two 
Massachusetts  trial  courts  have  granted  defendants'  motions  to  dismiss  indictments  or 
complaints  on  double  jeopardy  grounds.  The  Commonwealth's  appeals  in  these  cases 
are  now  pending  before  the  SJC  and  will  be  argued  in  the  fall. 
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CONCLUSION 

These  cases  are  significant.  Their  outcome  may  determine  whether  the 
government  must  choose  between  civil  penalties,  discipline,  or  prosecution  for  criminal 
conduct.   Prosecutors  throughout  the  state,  and  the  country,  have  rallied  together  to 
emphasize  the  importance  of  declaring  that  defendants  may  not  invoke  the  Double 
Jeopardy  Clause  to  dismiss  an  indictment  where  a  civil  penalty  has  been  imposed. 
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EXTRA-TERRITORIAL  STOP  HELD  LAWFUL  WHERE 
AUTHORIZED  BY  LOCAL  POLICE  DEPARTMENT 

Elisabeth  J.  Medvedow 
Assistant  Attorney  General,  Criminal  Bureau 

For  the  first  time  in  a  case  not  involving  fresh  pursuit,  the  Supreme  Judicial  Court 
(SJC)  held  that  an  extra-territorial  stop  where  the  police  officer  suspected  that  the 
operator  of  a  motor  vehicle  was  driving  under  the  influence  of  alcohol,  was  lawful.  The 
case,  Commonwealth  v.  Morrissev.  422  Mass.  1  (1996),  involved  a  Sterling  police  officer 
who,  while  leaving  the  town  of  West  Boylston  where  he  had  been  assisting  the  police  on 
a  particular  matter,  saw  a  car  being  driven  in  a  dangerous  fashion.  The  Sterling  office 
radioed  the  West  Boylston  station,  and  was  told  to  stop  the  car  by  the  officer  in  charge 
there. 

The  Sterling  officer  stopped  the  car  within  the  West  Boylston  town  limits,  asked 
the  driver  for  his  license,  and  ordered  him  out  of  the  car.  Within  minutes,  the  West 
Boylston  police  arrived  and  assumed  control  of  the  situation.  The  West  Boylston  officer 
conducted  field  sobriety  tests,  and  based  on  the  results,  arrested  the  driver  for  operating 
while  under  the  influence  of  alcohol. 

In  the  District  Court,  the  defendant  sought  to  suppress  the  evidence  obtained  as 
a  result  of  the  stop,  arguing  that  the  stop  was  unlawful  because  it  occurred  outside  of 
the  Sterling  police  officer's  jurisdiction.  The  District  Court  judge  granted  the  defendant's 
motion  to  suppress,  and  the  Worcester  County  District  Attorney's  Office  appealed.  The 
Massachusetts  Appeals  Court  affirmed  the  District  Court's  decision  in  an  unpublished 
opinion,  stating  that  the  case  of  Commonwealth  v.  Grise.  which  held  that  an  extra- 
territorial stop  by  a  police  officer  was  unlawful,  governed.    The  DA's  Office  sought 
further  appellate  review,  and  the  Supreme  Judicial  Court  accepted  the  case.  The  Office 
of  the  Attorney  General  submitted  an  amicus  brief,  arguing  that  public  safety  compelled 
the  conclusion  that  the  extra-territorial  arrest,  given  the  particular  circumstances  of  the 
case,  was  lawful. 

In  its  decision  issued  January  31,  1996,  the  SJC  vacated  the  suppression  order 
of  the  District  Court.  The  Court  determined  that  Grise  did  not  govern  the  instant  case. 
In  Grise.  two  officers  from  Ludlow  were  driving  through  Springfield  and  saw  a  car 
weaving  between  lanes,  and  going  through  a  red  light.  The  Ludlow  police  stopped  the 
car,  and  placed  the  driver  under  arrest  for  operating  under  the  influence  of  alcohol.  The 
Ludlow  officers  then  contacted  the  Springfield  police  for  assistance.  Unlike  in  Grise. 
here,  the  Sterling  officer  stopped  the  car  at  the  specific  request  of  the  West  Boylston 
officer  in  charge.  The  SJC  referred  to  this  difference  as  a  "critical  distinction". 

Three  statutes  guided  the  SJC's  decision  in  this  case.  First,  G.L.  c.  37,  §  13, 
provides  that  police  officers  "may  require  suitable  aid  in  the  execution  of  their  office  in  a 
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criminal  case,  in  the  preservation  of  the  peace,  [or]  in  the  apprehending  or  securing  of  a 
person  for  a  breach  of  the  peace."  Second,  G.L.  c.  268,  §  24,  requires  that  an 
individual  help  a  law  enforcement  officer  who  asks  for  assistance,  or  face  criminal 
sanctions.  Third,  G.L.  90,  §  21,  authorizes  a  police  officer  to  arrest  someone  for 
operating  under  the  influence  even  if  the  crime  was  not  committed  in  the  officer's 
presence. 

The  SJC  reasoned  that  the  West  Boylston  officer,  when  alerted  to  the  possibility 
that  the  crime  of  operating  under  the  influence  was  being  committed  in  his  jurisdiction, 
had  statutory  authority  to  ask  the  Sterling  officer  for  assistance,  and  such  assistance 
had  to  be  rendered  or  the  Sterling  officer  could  have  faced  criminal  penalties.  The 
authority  to  arrest  for  driving  under  the  influence  of  alcohol  under  G.L.  90,  §  21,  was 
transferred  to  the  Sterling  officer  through  the  West  Boylston  officer's  request  for 
assistance. 

The  Morrissey  decision  makes  it  clear  that  police  officers  outside  of  their 
jurisdiction  who  witness  a  crime,  or  who  believe  a  crime  is  being  committed,  should 
immediately  contact  the  local  police  department  and  obtain  authorization  to  conduct  an 
investigative  inquiry  before  initiating  a  stop  or  an  arrest. 
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DORCHESTER  SAFE  NEIGHBORHOOD  INITIATIVE 
SERVES  AS  STATEWIDE  MODEL 

Sara  Trenary,  SNI  Project  Administrator 

In  September  1994,  the  Law  Enforcement  Newsletter  reported  the  Attorney 
General's  inauguration  of  a  coordinated  law  enforcement  and  neighborhood 
revitalization  model  called  the  Safe  Neighborhood  Initiative  (SNI).  The  demonstrated 
success  of  this  partnership  between  the  Office  of  the  Attorney  General,  the  Suffolk 
County  District  Attorney's  Office,  the  Mayor's  Office  of  the  City  of  Boston,  the  Boston 
Police  Department,  and  community  residents  has  sparked  statewide  replication  efforts 
and  earned  national  attention.  The  Dorchester  SNI,  now  three  years  old,  has  emerged 
as  a  model  for  multi-disciplinary  action  against  crime  and  neighborhood  decline  in  urban 
communities. 

In  September  1995,  the  demonstrated  success  of  the  Dorchester  SNI  lead 
Attorney  General  Scott  Harshbarger,  Suffolk  County  District  Attorney  Ralph  Martin, 
Boston  Mayor  Thomas  Menino,  and  Boston  Police  Commissioner  Paul  Evans  to  sponsor 
a  statewide  Building  an  SNI  Conference  at  the  John  F.  Kennedy  Library.  A  diverse 
audience  of  more  than  400  people  from  communities  throughout  the  Commonwealth 
learned  about  the  SNI  from  panels  of  Dorchester  SNI  prosecutors,  police,  community 
workers  and  residents.  The  conference  explored  the  structure  and  strategy  of  the  SNI 
around  its  core  principles  of  coordinated  law  enforcement,  neighborhood  revitalization, 
and  prevention,  intervention,  and  treatment.  To  date,  the  Office  of  the  Attorney  General 
has  disseminated  over  500  copies  of  the  Building  an  SNI  manual  and  continues  to 
provide  technical  assistance  to  municipalities  seeking  to  replicate  the  SNI. 

The  Dorchester  model  SNI  continues  to  thrive.   Its  prosecution  team  has 
screened  approximately  3,500  cases  in  Dorchester  District  Court  and  Suffolk  Superior 
Court  and  has  committed  to  the  house  of  correction  or  state  prison  nearly  400  cases. 
The  SNI  Advisory  Council  has  developed  specialized  projects  to  address  community 
problems  such  as  domestic  violence  and  interagency  communication  has  improved. 
The  background  of  the  Dorchester  SNI  has  proven  to  be  especially  valuable  to  Attorney 
General  Harshbarger's  primary  replication  project  in  the  Grove  Hall  area  of  Roxbury. 

The  LEN  first  spotlighted  the  Grove  Hall  SNI  in  October  1995,  when  Attorney 
General  Scott  Harshbarger  memorialized  Assistant  Attorney  General  Paul  R.  McLaughlin 
and  his  contributions  to  the  initiative.   Paul  was  a  key  player  in  two  critical  components 
of  the  Grove  Hall  SNI  which  have  made  recent  progress:  the  Grove  Hall  SNI  targeted 
prosecution  program  and  the  Grove  Hall  SNI  application  for  official  site  recognition  from 
Weed  and  Seed,  the  federal  law  enforcement  and  community  development  program. 
The  1996  new  year  marked  the  beginning  of  the  Grove  Hall  targeted  prosecution 
program,  which  builds  creative  partnerships  among  the  Attorney  General's  Office,  the 
Suffolk  County  District  Attorney's  Office,  Roxbury  police,  and  community  crime  watches. 
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The  Grove  Hall  SNI  was  recently  granted  official  Weed  and  Seed  site  recognition  which 
further  affirms  the  Grove  Hall  SNI's  collaborative  approach  to  public  safety  and  aims  to 
advance  existing  relationships  among  area  residents  and  local,  state,  and  federal  law 
enforcement  agencies. 

Currently,  twelve  Assistant  Attorneys  General  and  six  Assistant  District  Attorneys 
have  been  assigned  to  SNI  prosecution  teams  throughout  Greater  Boston  and  the 
surrounding  areas.   Recently,  Attorney  General  Scott  Harshbarger  pledged  two  full-time 
prosecutors  to  a  Brockton  Safe  Neighborhood  Initiative  established  by  Plymouth  County 
District  Attorney  Michael  Sullivan. 

In  response  to  the  SNI's  growing  success,  Attorney  General  Harshbarger's  office 
has  refined  its  technical  assistance  capability  and  is  preparing  a  three-year  report  on  the 
Safe  Neighborhood  Initiative.   For  more  information  concerning  the  Safe  Neighborhood 
Initiative  programs,  please  contact  Sara  Trenary,  SNI  Project  Administrator,  at  (617) 
727-2200. 
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RECENT  CASES 


I.    SEARCH  AND  SEIZURE 

A.  Warrantless  searches 

Initial  investigatory  stop,  and 
subsequent  arrest  of  defendant  held 
lawful  where  police  officers'  initial  actions 
constituted  surveillance,  not  pursuit,  and 
where  defendant's  statements,  behavior, 
and  a  radio  dispatch  about  a  shooting  in 
which  a  description  of  a  possible  suspect 
matched  the  defendant,  provided 
probable  cause  for  an  arrest. 
Commonwealth  v.  Williams.  422  Mass. 
111  (1996) 

The  defendant  was  convicted  of 
first  degree  murder.  He  appealed, 
claiming  that  his  initial  stop  and 
subsequent  arrest  were  unlawful  under 
art.  14  of  the  state  constitution  (which 
affords  greater  protection  than  the  Fourth 
Amendment  to  the  U.S.  Constitution). 

While  on  routine  patrol,  two  police 
officers  saw  the  defendant  and  another 
individual  running  at  "sprint  pace"  down 
Washington  Street  in  Dorchester.  The 
police  saw  the  defendant  take  off  his 
shirt  and  throw  it  on  the  ground.  Without 
activating  their  siren  or  lights,  the  police 
followed  the  men  until  they  saw  the 
defendant  run  behind  a  house.  The 
officers  left  the  cruiser  to  investigate  on 
foot,  and  one  of  the  officers  saw  the 
defendant  trying  to  scale  a  fence,  while 
covered  with  blood.  The  officer  identified 
himself,  and  ordered  the  defendant  to 
stop.  The  defendant  fled,  but  the  officer 
caught  up  with  him,  and  at  that  point, 
approached  with  gun  drawn.  The 
defendant  said  he  had  been  shot, 


although  the  officer  did  not  see  any 
wounds. 

While  handcuffing  the  defendant, 
the  officers  received  a  radio  dispatch 
about  a  shooting  down  the  street.  The 
description  of  one  of  the  people  observed 
running  from  the  scene  matched  the 
defendant.  The  officers  brought  the 
defendant  back  to  the  scene  of  the 
shooting  where  he  was  immediately 
identified  as  one  of  the  two  men  seen 
running  from  the  building  after  shots  had 
been  fired.  The  police  searched  the 
defendant  for  weapons  and  found  two 
plastic  bags  containing  cocaine  and 
marijuana.  The  defendant  was  arrested, 
Mirandized,  and  brought  to  the  station. 
During  the  search  incident  to  arrest,  the 
police  discovered  a  bank  card  which  the 
defendant  admitted  belonged  to  the 
shooting  victim. 

In  analyzing  whether  the  initial 
stop  was  permissible,  the  Court  stated 
that  when  the  police  first  saw  the 
defendant,  they  were  not  pursuing  him, 
but  were  observing  him.  "No  degree  of 
suspicion,  reasonable  or  otherwise,  was 
constitutionally  required  for  the  police  to 
commence  surveillance."  Once  the 
police  left  their  cruiser  and  began  to 
chase  the  defendant,  they  had  the 
"requisite  reasonable  suspicion 
necessary  to  justify  a  threshold  inquiry", 
based  on  the  defendant's  behavior  in 
running  down  a  busy  street  in  broad 
daylight,  throwing  his  shirt  on  the  ground 
without  stopping,  dropping  a  beeper 
(which  a  bystander  saw  one  of  the  two 
men  drop  while  running),  and  attempting 
to  scale  a  fence  while  covered  in  blood. 
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The  Court  next  determined  that 
based  on  a  review  of  the  "length  of  the 
encounter,  the  nature  of  the  inquiry,  the 
possibility  of  flight,  and  the  danger  to  the 
safety  of  the  officers,"  the  scope  of  the 
seizure  was  justified.  The  defendant  had 
already  attempted  to  flee,  he  was 
covered  with  blood,  and  he  had  lied 
about  having  been  shot.  Moreover, 
where  he  was  immediately  brought  back 
to  the  scene  of  the  crime  for  identification 
purposes,  his  detention  was  not  unduly 
long.  The  officers,  therefore,  were 
justified  in  restraining  the  defendant  while 
conducting  a  threshold  inquiry.  The  stop 
was  investigatory,  the  defendant  was  not 
initially  under  arrest,  and  once  the  police 
heard  the  radio  dispatch  about  the 
shooting,  and  based  on  their 
observations  of  the  defendant,  as  well  as 
his  statement  to  the  police  that  "I  didn't 
mean  it.  I  don't  want  to  go  back  to 
prison",  probable  cause  to  arrest  him  for 
involvement  in  the  shooting  existed. 

The  Court  also  upheld  the  denial 
of  the  defendant's  motion  for  a  required 
finding  of  not  guilty  for  both  murder,  and 
for  unlawful  carrying  of  a  firearm.  The 
Court  held  that  circumstantial  evidence 
can  be  the  basis  for  a  conviction  of 
unlawfully  carrying  a  firearm,  even  where 
the  weapon  is  not  recovered  from  the 
defendant's  person.  As  to  the  murder 
conviction,  the  Court  stated  that  use  of  a 
firearm  in  a  killing  is  sufficient  to  support 
a  verdict  of  first  degree  murder  based  on 
deliberate  premeditation. 

Defendant's  conviction  reversed 
where  Court  holds  police  failed  to  issue 
proper  Miranda  warnings. 
Commonwealth  v.  Damiano.  422  Mass. 
10(1996) 

The  defendant's  motion  to 
suppress  statements  made  to  the  police, 


and  evidence  obtained  as  a  result  of 
those  statements,  was  granted.  The 
Superior  Court  held  that  the  police  failed 
to  issue  proper  Miranda  warnings.  The 
Commonwealth  appealed,  and  the  SJC 
affirmed  the  suppression  order. 

A  local  police  officer  who  had 
been  directing  traffic  at  the  scene  of 
either  an  accident  or  a  crime,  returned  to 
his  regular  duties  and  saw  an  individual, 
barefoot  and  wearing  shorts  on  a  cool 
October  morning,  trying  to  scale  a  chain 
link  fence.  The  officer  approached  the 
defendant  who  immediately  ran  into  the 
middle  of  a  main  street,  yelling  "Don't  kill 
me".  He  said  he  had  been  robbed,  and 
that  a  man  had  been  seriously  hurt  on 
the  highway.  The  defendant  was  taken 
into  custody  after  a  brief  struggle,  and 
put  into  the  officer's  cruiser.  The 
defendant  said  the  local  police  officer 
was  trying  to  kill  him,  and  that  he  wanted 
to  talk  to  the  State  police.  The  officer 
took  the  defendant  to  the  state  trooper 
investigating  the  accident  scene.  The 
defendant  agreed  to  talk  to  the  trooper. 
The  trooper  handcuffed  the  defendant, 
placed  him  in  the  back  of  the  cruiser,  and 
recorded  their  conversation,  without 
having  issued  Miranda  warnings. 

The  Court  rejected  the 
Commonwealth's  contention  that  the 
defendant  was  in  protective  custody  at 
the  time  he  was  questioned,  and  said 
that  the  controlling  issue  was  whether  a 
reasonable  person  in  the  defendant's 
position  would  have  believed  that  he  was 
in  custody.  The  Court  concluded  that  as 
a  matter  of  law,  no  reasonable  person 
handcuffed  in  the  back  of  a  cruiser  in  the 
middle  of  the  night  on  a  multi-lane 
highway  would  have  thought  he  was  free 
to  leave.  The  Court  also  affirmed  the 
suppression  of  the  statements  made  after 
the  Miranda  warnings,  rejecting  the 
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arguments  that  there  was  a  sufficient 
break  in  time  between  the  tainted 
statements  and  the  post-Miranda 
statements,  and  the  argument  that  the 
pre-Miranda  statements  were  not 
incriminating. 

Good  faith  but  mistaken  belief  of 
officer  that  defendant  was  driving  in 
wrong  direction  down  one-way  street 
rendered  stop  and  subsequent  arrest 
unlawful.   Commonwealth  v.  Censullo.  40 
Mass.  App.  Ct.  65(1996) 

A  police  officer,  who  mistakenly 
believed  that  the  defendant  had  driven 
his  car  in  the  wrong  direction  on  a  one- 
way street  (a  city  ordinance  deemed  part 
of  the  street  one  way,  and  the  remaining 
part  two-way),  stopped  the  car  and 
arrested  the  driver  for  operating  under 
the  influence,  operating  without  a  license, 
and  a  one-way  street  violation.  The 
defendant's  motion  to  suppress  all 
evidence  was  denied,  and  he  was 
convicted  of  the  OUI  offense,  and 
operating  without  a  driver's  license.  The 
trial  judge  found  that  the  officer's  mistake 
was  based  on  a  good  faith  belief  that  the 
defendant  had  committed  a  one-way 
street  violation. 

The  defendant  appealed,  and  the 
Appeals  Court  reversed,  concluding  that 
the  officer,  as  a  senior  officer  responsible 
for  enforcing  traffic  laws,  should  have 
known  about  the  1987  city  ordinance 
making  part  of  the  street  two  way.  As  a 
result,  the  Appeals  Court  held  that  on 
federal  constitutional  grounds,  the  "good 
faith"  exception  established  by  the 
Supreme  Court  in  United  States  v.  Leon. 
468  U.S.  897  (1984),  did  not  apply. 


Appeals  Court  reverses  trafficking 
conviction  on  ground  that  interrogation  of 
passenger  beyond  routine  traffic  stop, 
after  driver  produced  valid  license  and 
registration,  was  unlawful. 
Commonwealth  v.  Torres.  40  Mass.  App. 
Ct.  6  (1996) 

A  state  trooper  lawfully  stopped  a 
car  for  speeding.   Upon  approaching 
passenger  side,  the  defendant  passenger 
and  driver  continued  talking,  without 
acknowledging  the  trooper.  After  about 
20  seconds,  the  trooper  knocked  on  the 
window,  and  the  passenger  began  to  get 
out  of  the  car.   Fearing  for  his  safety,  the 
trooper  told  the  defendant  to  step  to  the 
back  of  the  car.  The  trooper  then  went 
and  asked  the  driver  for  a  license  and 
registration,  both  of  which  were 
produced. 

According  to  the  Appeals  Court,  at 
that  point,  the  trooper's  inquiry  should 
have  ended.  However,  the  evidence 
suggested  that  the  trooper  returned  to 
the  back  of  the  car  and  began 
questioning  the  defendant.  During  that 
questioning,  the  trooper  saw  the  driver 
move  his  hand  near  his  jacket  pocket  in 
a  furtive  manner.  The  trooper  then 
returned  to  the  car  and  patted  the  driver 
down,  finding  a  hard  object  which 
revealed  a  telephone  pager.  The  trooper 
asked  the  driver  if  there  were  drugs  in 
the  car,  and  the  driver  responded,  "No, 
there's  no  drugs.  Search."  The  trooper 
searched  the  car  and  recovered  20 
baggies  of  cocaine,  totalling  130.6  grams 
of  80  percent  pure  cocaine. 

The  Appeals  Court  held  that 
because  the  trooper  did  not  have  an 
articulable  suspicion  that  the  defendant 
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had  committed,  was  committing,  or  was 
about  to  commit  a  crime  when  he 
detained  the  defendant  at  the  back  of  the 
car  after  the  driver  had  produced  a  valid 
license  and  registration,  the  detention 
was  unlawful,  and  all  the  evidence  seized 
as  a  result  of  that  unlawful  detention 
should  have  been  suppressed.  The 
Court  stated  that  neither  the  driver's 
furtive  hand  gesture,  nor  his  consent  to 
search  the  car,  "created  a  completely 
new  situation  so  attenuated  from  the 
initial  illegality  as  to  dissipate  its  taint." 
Unless  the  police  have  independent 
grounds  for  determining  that  occupants 
of  a  car  are  involved  in  a  crime,  or 
engaged  in  other  suspicious  behavior, 
once  a  valid  license  and  registration  are 
produced,  police  must  end  their 
questioning. 

Suppression  order  reversed  based 
on  report  of  shooting,  speeding  car, 
driver's  failure  to  produce  license,  and 
suspicious  movements.   Commonwealth 
v.  Heughan.  40  Mass.  App.  Ct.  102 
(1996) 

Three  police  officers  responded  to 
a  radio  dispatch  of  gun  shots  outside  a 
police  station  and  near  a  high  school. 
En  route  to  the  school,  the  officers  saw  a 
car  speeding  away  from  the  direction  of 
the  school.  The  officers  pulled  the  car 
over,  and  as  they  did,  saw  the  defendant, 
a  passenger  in  the  back  seat,  bend  down 
out  of  sight.  When  the  driver  could  not 
produce  a  license  or  registration,  he  was 
ordered  out  of  the  car.  After  one  of  the 
officers  found  a  9  mm.  gun  under  the 
driver's  seat  during  a  cursory  search,  all 
the  passengers  were  ordered  out  of  the 
car  and  another  gun  was  seized.  At  the 
police  station,  the  men  were  searched, 
and  the  police  found  marijuana  on  one 
defendant,  and  crack  cocaine  on  another. 


The  Appeals  Court  held  that 
although  the  radio  broadcasts  alone  did 
not  provide  reasonable  suspicion  or 
probable  cause  for  the  stop  and  search 
of  the  defendants  and  the  car,  the  initial 
stop  was  justified  by  the  speeding  car, 
and  the  combination  thereafter  of  the 
driver's  inability  to  produce  a  license,  the 
passengers'  inability  to  produce  a 
registration,  the  bending  movement  of 
the  defendant  in  the  back  seat,  and  the 
radio  broadcasts,  warranted  an 
investigatory  stop  and  search  of  the  car 
"reasonable  for  [the  officers']  protection". 

Warrantless  search  and  seizure 
held  unlawful  where  evidence  insufficient 
to  support  a  reasonable  suspicion  that 
defendant  was  engaging  in  criminal 
activity,  or  was  armed  and  dangerous  so 
as  to  justify  a  protective  frisk. 
Commonwealth  v.  Berment.  39  Mass. 
App.  Ct.  522  (1995) 

In  the  early  morning  hours, 
plainclothes  officers  responded  to  a  radio 
call  that  an  unidentified  "man  waving  a 
gun"  had  been  seen.  Upon  arriving  at 
the  designated  site,  the  police  saw  a  car 
parked  in  an  adjacent  parking  lot,  with 
two  men  and  a  woman  standing  around 
the  car.  The  police  did  not  see  a  gun  or 
any  criminal  activity.  One  of  the  officers 
pat  frisked  one  of  the  two  men  by  the 
car,  and  discovered  a  handgun  and 
ammunition. 

The  Appeals  Court  concluded  that 
the  officers  conducted  a  "Terry  stop",  and 
therefore,  a  seizure.  Because  there  was 
no  evidence  to  justify  a  reasonable 
suspicion  that  the  defendant  had  been 
involved  in  criminal  activity,  or  was  the 
"man  waving  a  gun",  a  protective  frisk 
was  not  warranted.  Consequently,  the 
Court  held  that  the  defendant's  motion  to 
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suppress  the  gun  and  ammunition  should 
have  been  allowed. 

Appeals  Court  vacated  lower 
court's  suppression  order  where 
defendant's  car  was  lawfully  stopped, 
and  where  police  exercised  reasonable 
safety  precautions  by  ordering  defendant 
out  of  the  vehicle  and  handcuffing  him. 
Commonwealth  v.  Varnum.  39  Mass. 
App.  Ct.  571  (1995) 

After  receiving  a  radio  dispatch 
that  a  particular  car,  with  a  specified 
license  number,  had  been  involved  in  a 
recent  burglary  and  might  contain  stolen 
property,  including  a  shotgun,  the  police 
stopped  a  car  fitting  the  description  in  an 
isolated  and  dark  area  off  a  state 
highway.  The  police  ordered  the 
defendant  out  of  the  car,  and  handcuffed 
him. 

The  Appeals  Court  held  that  the 
police  officers'  observations  of  the 
operator  of  the  car  were  admissible  at 
the  defendant's  trial.  The  Court 
concluded  that  the  officers  properly 
stopped  the  car  for  investigative 
purposes,  and  based  on  their 
information,  exercised  reasonably 
prudent  protective  measures  in  requiring 
the  defendant  to  get  out  of  his  car,  and 
handcuffing  him. 


No  warrant  needed  for  police 
officers  to  re-enter  second  floor  of 
dwelling  after  defendant's  arrest  where 
defendant  had  been  merely  a  visitor  on 
the  first  floor  of  building,  and  had  no 
legitimate  expectation  of  privacy  in 
second  floor.   Commonwealth  v.  Carter. 
39  Mass.  App.  Ct.  439  (1995) 

The  defendant  was  arrested  on  an 
outstanding  warrant  at  a  four-family 
house  in  Pittsfield.  After  his  arrest,  a 
police  officer  re-entered  the  building  and 
went  to  the  corner  of  the  second-floor 
porch  where  the  defendant  had  been 
seen  before  his  arrest.  There,  the  officer 
found  the  defendant's  wallet  and  a  plastic 
bag  containing  30  smaller  bags  totalling 
4.81  grams  of  cocaine.  The  defendant 
was  subsequently  convicted  of 
possession  with  intent  to  distribute  the 
cocaine. 

On  appeal,  the  defendant  claims 
that  the  officer's  warrantless  re-entry  into 
the  house  to  search  the  porch  after  his 
arrest  was  illegal  and  that  as  a  result,  the 
drugs  should  have  been  suppressed. 
The  Court  affirmed  the  conviction, 
reasoning  that  even  if  the  defendant  had 
a  subjective  expectation  of  privacy  in  the 
second-floor  porch,  that  expectation  of 
privacy  was  unreasonable.  The 
defendant  did  not  own  or  rent  any  of  the 
units  in  the  building,  nor  was  he  an 
invitee  of  the  second-floor  apartment 
dweller.  Rather,  the  defendant  had 
merely  been  visiting  a  friend  who  lived  on 
the  first  floor  of  the  building.  Since  he 
did  not  have  a  constitutionally  protected 
reasonable  expectation  of  privacy  in  the 
second-floor  porch,  the  police  officer's 
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conduct  did  not  constitute  a  search  in  the 
constitutional  sense,  and  the  drugs  were 
properly  admitted. 

B.   Searches  with  a  Warrant 

Second,  more  thorough  search  of 
defendant  following  arrest,  while 
handcuffed  in  back  of  cruiser,  held  lawful 
as  part  of  search  incident  to  arrest,  and 
while  opening  of  closed  container  found 
on  defendant  unjustified,  nevertheless 
admissible  where  related  to  crime  for 
which  defendant  arrested. 
Commonwealth  v.  Clermv.  421  Mass. 
325  (1995) 

Two  undercover  state  police 
troopers  initially  arrested  the  defendant  in 
front  of  a  known  "crack  house"  on  an 
outstanding  motor  vehicle  default 
warrant.  After  a  cursory  pat  frisk,  which 
revealed  a  beeper  and  $60  in  cash,  the 
troopers  handcuffed  the  defendant's 
hands  behind  his  back  and  put  him  in  the 
backseat  of  the  cruiser.  There,  the 
troopers  more  thoroughly  searched  him 
and  found  a  hard  object  hidden  in  his 
groin  area.  One  of  the  troopers  reached 
into  the  defendant's  pants  and  retrieved 
an  opaque  plastic  prescription  bottle. 
The  trooper  then  opened  the  bottle  and 
discovered  crack  cocaine. 

The  defendant  argued  that  the 
troopers  illegally  seized  the  cocaine.  The 
Supreme  Judicial  Court  rejected  this 
argument,  holding  that  both  the  frisk  and 
the  search  in  the  back  of  the  car  were 
part  of  a  search  incident  to  arrest, 
intended  to  ensure  that  the  defendant 
was  not  armed.  The  Court  further  held 
that  although  the  troopers'  safety 
concerns  did  not  justify  opening  the 
opaque  bottle,  searching  the  closed 
container  was  nevertheless  permissible 
because  I)  the  troopers  had  probable 


cause  to  arrest  the  defendant  on  a 
narcotics  violation  before  the  search,  and 
2)  the  troopers  also  had  probable  cause 
to  believe  that  the  container  held 
evidence  of  that  narcotics  violation. 

Warrant  with  wrong  address 
upheld  where  police  were  able  to  execute 
the  warrant  without  any  reasonable 
probability  that  another  premises  might 
be  mistakenly  searched.  Commonwealth 
v.  Gonzalez.  39  Mass.  App.  Ct.  473 
(1995) 

Based  on  an  informant's  tip, 
controlled  buys,  and  surveillance 
conducted  by  several  police  officers,  a 
Springfield  narcotics  officer  obtained  a 
warrant  to  search  a  first  floor  apartment 
located  on  the  corner  of  Tyler  Street  and 
Eastern  Avenue  in  Springfield.  The 
warrant  authorized  the  police  to  search 
264  Tyler  Avenue,  first  floor.  The  correct 
address  of  the  first  floor  apartment, 
however,  was  126  Eastern  Avenue;  264 
Tyler  Street  was  the  address  of  the 
second  floor  apartment. 

The  police  executed  the  warrant 
and  searched  the  first  floor  apartment. 
At  his  trial  on  narcotics  and  gun  charges, 
the  defendant  moved  to  suppress  the 
evidence  because  of  the  wrong  address. 
The  court  granted  the  defendant's 
motion,  and  the  Commonwealth 
appealed.  The  Appeals  Court  upheld  the 
warrant.  A  warrant's  description  must 
enable  the  executing  officer  to  locate  and 
identify  the  premises  without  any 
reasonable  probability  that  another 
premises  might  be  mistakenly  searched. 
There  was  no  such  probability  here, 
where  the  officer  who  applied  for  the 
warrant  also  executed  it,  and  his  affidavit 
contained  repeated  references  to  the 
"first  floor  apartment"  rather  than  the 
street  address. 
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Failure  to  properly  execute  a 
"knock  and  announce"  warrant  did  not 
invalidate  warrant  where  target's  brother, 
who  resided  in  same  apartment, 
accompanied  police  inside  apartment. 
Commonwealth  v.  Wornum.  421  Mass. 
220  (1995) 

The  police  received  a  "knock  and 
announce"  warrant  to  search  a  target's 
apartment.  The  warrant  identified  the 
target's  brother  as  residing  in  the 
apartment.    The  police  met  the  target's 
brother  outside  of  the  apartment, 
informed  him  of  the  warrant,  secured  his 
agreement  to  accompany  them  and  then 
entered  the  apartment  without  the  use  of 
force.  The  defendant  challenged  the 
warrant,  claiming  that  it  was  invalid 
where  the  police  failed  to  knock  or  give  a 
warning  before  executing  the  search. 


The  Supreme  Judicial  Court 
concluded  that  the  police  acted  lawfully 
where  their  conversations  and  agreement 
reached  with  the  target's  brother  outside 
of  the  apartment  to  be  searched 
constituted  an  adequate  substitute  for  the 
"knock  and  announce"  requirement  of  the 
warrant. 

Anticipatory  warrant  upheld 
despite  affiant's  inability  to  establish 
informant's  reliability.  Commonwealth  v. 
Villella.  39  Mass.  App.  Ct.  426  (1995) 

The  police  sought  an  anticipatory 
warrant  based  on  a  scheduled  controlled 
buy  which  would  involve  an  informant 
and  an  intermediary.  The  court  granted 
the  warrant.  The  buy  occurred  without 
the  intermediary  having  been  searched 
beforehand.  Following  the  defendant's 
conviction  on  drug  charges,  he  appealed, 


contending  that  the  magistrate  lacked 
probable  cause  to  issue  an  anticipatory 
warrant  where  the  affidavit  in  support  of 
the  warrant  failed  to  establish  the 
veracity  of  the  informant.   In  the  affidavit, 
the  officer  conceded  that  the  informant's 
reliability  had  not  been  established,  but 
stated  that  the  informant  had  provided 
detailed  information  about  the  defendant, 
some  of  which  had  been  verified  by  the 
affiant.  The  affidavit  further  outlined  the 
planned  buy,  to  be  supervised  by  the 
affiant,  which  would  be  conducted 
through  an  intermediary  in  the  same 
manner  as  the  informant  stated  had 
previously  occurred  with  the  defendant. 

The  Appeals  Court  upheld  the 
warrant,  reiterating  an  earlier  holding  that 
probable  cause  to  issue  a  search  warrant 
exists  even  where  an  intermediary  is  not 
searched  before  or  after  a  controlled  buy. 

The  Court  further  affirmed  the 
denial  of  the  defendant's  motion  for  a 
required  finding  of  not  guilty,  concluding 
that  the  evidence  was  sufficient  to 
support  the  convictions.   Specifically,  the 
Court  pointed  out  that  before  the 
controlled  buy,  the  police  searched  the 
informant  and  his  car,  provided  him  with 
marked  money,  and  then  watched  the 
informant  meet  the  intermediary.  The 
police  followed  the  two  to  the  defendant's 
residence  where  they  saw  the 
intermediary  enter  the  house  empty- 
handed,  and  leave  a  short  time  later  with 
a  package  secreted  in  his  belt.  The 
police  saw  the  intermediary  then  enter 
the  informant's  car,  and  later  leave  the 
car.  The  informant,  still  under 
surveillance,  then  provided  the  police 
with  a  bag  of  marijuana.  At  that  point, 
the  police  entered  the  defendant's  home 
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and  seized  bags  of  marijuana,  the 
marked  money  previously  provided  to  the 
informant,  and  $4,750  hidden  in  the 
house. 


II. 


EVIDENTIARY  ISSUES 


SJC  rejects  defendant's  claim  that 
entrapment  instruction  should  have  been 
given  based  on  quantities  of  cocaine  sold 
to  undercover  officer.  Commonwealth  v. 
Garcia.  421  Mass.  686  (1995) 

The  defendant  was  convicted  of 
trafficking  in  more  than  100  grams  of 
cocaine.  The  SJC  rejected  the 
defendant's  claim  on  appeal  that  the 
judge  should  have  given  a  "sentencing 
entrapment"  instruction  based  on  the 
argument  that  although  the  defendant 
was  predisposed  to  selling  small 
quantities  of  cocaine,  he  was  entrapped 
into  selling  larger  quantities  which  would 
subject  him  to  a  longer  mandatory 
sentence. 

SJC  reverses  defendant's 
conviction  for  cocaine  distribution  on 
ground  that  defendant  may  have  been 
convicted  of  crime  for  which  he  was  not 
indicted.  Commonwealth  v.  Barbosa. 
421  Mass.  547  (1995) 

The  grand  jury  heard  evidence  of 
two  separate  cocaine  sales  that  occurred 
approximately  15  minutes  apart.  At  trial, 
the  Commonwealth  presented  evidence 
of  both  sales,  and  the  defendant  was 
convicted.  The  Court  held  that  since  it 
was  unclear  which  sale  or  sales  the 
defendant  had  been  indicted  for,  the  jury 
could  have  convicted  him  of  a  crime  for 
which  he  had  not  been  indicted.  The 
defendant's  second  appellate  issue  was 
that  the  judge  erred  in  allowing  a  police 
officer  to  testify  that  "there  was  no  doubt" 
that  the  defendant  had  been  selling 


cocaine.   On  that  point,  the  Court  held 
that  although  police  officers  are  not 
permitted  to  offer  an  expert  opinion  as  to 
a  defendant's  guilt,  in  light  of  the  strength 
of  the  Commonwealth's  case,  the  error 
was  harmless. 

Showing  crime  witnesses  a 
surveillance  camera  videotape  of  a 
similar  to  crime  to  help  identify 
perpetrator  was  not  too  suggestive. 
Commonwealth  v.  Austin.  421  Mass.  357 
(1995) 

The  defendant  was  convicted  of 
armed  assault  with  intent  to  rob  based  on 
an  abandoned  attempt  to  rob  a  Somerset 
bank.  Two  bank  employees  prepared  a 
composite  drawing,  but  could  not  identify 
the  defendant.  Three  days  after  the 
Somerset  robbery,  a  surveillance  camera 
in  a  Rhode  Island  bank  recorded  a 
robbery.  The  Somerset  employees  were 
shown  that  videotape  and  positively 
identified  the  defendant.  Shortly 
thereafter,  two  Rhode  Island  police 
officers  saw  the  videotape  and 
recognized  the  defendant.  The 
employees  then  picked  the  defendant  out 
of  a  photo  array  and  a  lineup. 

The  defendant  argued  that 
showing  the  videotape  of  the  Rhode 
Island  bank  robbery  to  the  Somerset 
bank  employees  was  unconstitutionally 
suggestive.  The  SJC  disagreed,  and 
compared  the  showing  of  the  videotape 
to  use  of  a  one-on-one  confrontation, 
which  although  disfavored  as  inherently 
suggestive,  is  not  improper  unless 
determined  to  be  "unnecessarily" 
suggestive.  Whether  a  procedure  is 
unnecessarily  suggestive  includes  an 
evaluation  of  the  factual  circumstances  to 
determine  whether  the  police  had  "good 
reason"  to  use  the  procedure.  Here,  the 
circumstances,  including  that  three 
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similar  robberies  had  occurred  in  three 
days  by  an  armed  suspect,  the  similarity 
of  the  composite  drawing  to  the  Rhode 
Island  robber,  and  the  employees'  initial 
failure  to  identify  a  suspect,  warranted 
their  being  shown  the  surveillance  tape. 

In  all  future  cases,  once  a 
defendant  indicates  that  lack  of  criminal 
responsibility  may  be  a  defense,  jurors 
must  be  questioned  individually  on  their 
ability  to  return  a  verdict  of  not  guilty  bv 
reason  of  insanity.   Commonwealth  v. 
Seauin.  421  Mass.  243  (1995) 

The  defendant  appealed  from 
convictions  of  the  second  degree  murder 
of  his  wife,  son  and  daughter.  At  trial,  an 
issue  for  the  jury  was  whether  the 
defendant  lacked  criminal  responsibility 
for  the  killings  -  the  "insanity  defense". 
Defense  counsel  requested  extensive 
questioning  of  jurors  regarding  their 
opinions  of  the  insanity  defense.  The 
judge  declined  to  make  such  an 
extensive  inquiry,  but  advised  the  jury 
venire  collectively  that  the  defendant 
intended  to  raise  an  insanity  defense  and 
asked  if  any  member  had  a  reason  why 
he  or  she  could  not  be  indifferent  to  such 
a  defense.  The  judge  then  asked  each 
prospective  juror  individually  about  his  or 
her  attitude  towards  the  insanity  defense. 

On  appeal,  the  defendant  argued 
that  the  judge's  questioning  of  jurors  on 
this  issue  was  insufficient.  The  SJC 
disagreed,  concluding  that  the  individual 
questioning  of  jurors  was  sufficient  to 
ensure  an  unbiased  jury  in  the 
defendant's  case.  The  Court 
established,  however,  a  rule  for  all  future 
cases  that  when  a  defendant  indicates 
that  lack  of  criminal  responsibility  may  be 


placed  in  issue,  and  the  defendant  so 
requests,  the  judge  must  ask  each 
individual  juror  whether  he  or  she  has 
any  opinion  which  would  prevent  the 
juror  from  returning  a  verdict  of  not  guilty 
by  reason  of  insanity. 

III.        CRIMINAL  STATUTES/RULES 
INTERPRETED 

SJC  refuses  to  establish  a  per  se 
prophylactic  rule  that  a  defendant  who 
does  not  receive  a  prompt  judicial 
determination  of  probable  cause  or  a  bail 
hearing  after  arrest,  absent  a  showing  of 
prejudice,  is  entitled  to  dismissal  of 
criminal  charges.   Commonwealth  v. 
Viverito.  422  Mass.  228  (1996) 

The  defendant  was  arrested  on 
May  1,  1994,  at  approximately  3:00  a.m. 
He  was  held  in  custody  for  more  than  30 
hours  without  having  been  arraigned, 
admitted  to  bail,  or  given  a  judicial 
determination  of  probable  cause.  The 
defendant  argued  that  despite  having 
failed  to  demonstrate  prejudice,  where 
the  delay  was  intentional  and  deliberate 
on  the  part  of  the  Commonwealth,  the 
charges  should  be  dismissed.  The 
defendant  relied  on  the  case  of  Jenkins 
v.  Chief  Justice  of  the  District  Court 
Department.  416  Mass.  221  (1993),  to 
support  his  contention. 

The  SJC  discussed  that  dismissing 
criminal  charges  is  the  most  "severe 
sanction"  available,  and  that  without  a 
showing  of  prejudice,  dismissal  is 
generally  not  appropriate.  Because  the 
motion  judge  failed  to  issue  written 
findings  of  fact,  the  SJC  remanded  the 
case  to  the  motion  judge. 
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Dismissal  of  a  case,  over  the 
Commonwealth's  objection,  violates  the 
state  constitutional  mandate  of 
separation  of  powers.   Commonwealth  v. 
Vascovitch.  40  Mass.  App.  Ct.  62  (1996) 

The  District  Court's  dismissal  of  a 
larceny  case,  over  the  Commonwealth's 
objection,  violated  the  separation  of 
powers  mandate  in  art.  30  of  the 
Massachusetts  Declaration  of  Rights.   In 
addition  to  violating  art.  30  of  the  state 
constitution,  the  Massachusetts  Appeals 
Court  held  that  the  dismissal  also 
unconstitutionally  usurped  the 
Legislature's  power  to  prescribe 
punishment  for  criminal  conduct. 

Assault  and  battery  with  a 
dangerous  weapon  conviction  reversed 
where  Commonwealth  failed  to  prove 
intent  to  cause  fear  or  apprehension- 
Commonwealth  v.  Musarave.  421  Mass. 
610  (1996) 

The  defendant  was  stopped  by  a 
police  officer  responding  to  a  radio 
dispatch  concerning  graffiti.  While  the 
officer  pat  frisked  the  defendant's 
companion,  the  defendant  put  his  hand 
by  his  waist  and  ankle.  The  defendant 
testified  that  he  then  moved  in  order  to 
avoid  an  approaching  cruiser,  and  an 
inoperable  pellet  pistol  fell  from  his 
waistband.   He  then  attempted  to  get  rid 
of  the  gun  by  pushing  it  down  into  his 
pants.  The  police  officer  testified  that  he 
saw  the  gun  barrel  in  the  defendant's 
hand  moving  up,  and  was  scared 
because  he  thought  he  was  about  to  be 
shot.  At  that  point,  the  officer  forced  the 
gun  from  the  defendant's  hand. 

The  defendant  was  convicted  of 
assault  and  battery  with  a  dangerous 
weapon.   He  appealed,  claiming  that  the 
judge  erred  by  refusing  to  instruct  that 


the  Commonwealth  had  to  establish  that 
the  defendant  intended  to  put  the  officer 
in  fear.  The  Supreme  Judicial  Court 
agreed,  and  reversed  the  conviction. 
The  Court  held  that  "proof  of  intent  to 
cause  fear  or  apprehension  is  an 
element  of  the  threatened  battery  aspect 
of  criminal  assault". 

IV.       CONFESSIONS/ADMISSIONS 

A  District  Attorney's  grant  of 
immunity  to  police  officers  extends  only 
to  District  Attorney's  county,  and  does 
not  bind  other  district  attorneys  or 
Attorney  General.   Baqlioni  v.  Chief  of 
Police  of  Salem.  421  Mass.  229  (1995) 

As  part  of  a  criminal  investigation 
by  the  Salem  Police  Department 
concerning  malicious  damage  to  another 
officer's  locker  and  filing  a  false  report, 
plaintiff  police  officers  were  ordered  to 
submit  to  a  polygraph  examination.  They 
refused  on  the  ground  that  under  Article 
12  of  the  Massachusetts  Declaration  of 
Rights,  they  could  not  be  compelled  to 
incriminate  themselves  without  a  grant  of 
transactional  immunity.  In  response,  the 
District  Attorney  for  the  Eastern  District 
(Essex  County)  wrote  a  letter  to  the 
Salem  Police  Chief  promising  not  to 
prosecute  the  officers  for  the  offenses 
under  investigation  or  based  on  the 
subject  matter  of  their  compelled 
testimony. 

The  officers  filed  a  suit  for 
declaratory  relief  to  determine  whether 
the  District  Attorney's  letter  afforded 
sufficient  immunity  to  force  them  to 
testify.  The  SJC  held  that  it  did  not. 
Assuming  that  the  District  Attorney  had 
authority  to  immunize  the  officers  from 
prosecution,  such  authority  did  not 
extend  beyond  his  county  and  did  not 
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bind  any  other  district  attorneys  or  the 
Attorney  General. 

Defendant's  statements  properly 
admitted  into  evidence  at  first  degree 
murder  trial.   Commonwealth  v.  Herbert. 
421  Mass.  307  (1995) 

Prior  to  his  trial  for  first  degree 
murder,  the  defendant  moved  to 
suppress  his  incriminating  statements 
made  at  the  police  station.  According  to 
the  defendant,  he  was  held  in  a  room 
with  two  uniformed  officers,  one  of  whom 
encouraged  him  to  tell  the  truth  and  not 
"go  down  alone".  He  also  claimed  that 
his  requests  to  see  a  lawyer  were  denied 
or  ignored. 

A  detective  testified  that  the 
defendant  was  given  his  Miranda  rights 
on  several  occasions  before  he 
incriminated  himself,  and  that  he  never 
asked  for  a  lawyer.  The  Commonwealth 
did  not  call  the  uniformed  officers  to 
contradict  the  defendant's  assertions. 
The  trial  judge  found  that  the  officers  did 
not  tell  the  defendant  that  he  should  tell 
the  truth,  that  the  defendant  never 
requested  an  attorney,  and  that  he  was 
never  told  an  attorney  was  not  available. 
The  defendant's  statements  were 
admitted  into  evidence,  and  the 
defendant  was  convicted. 

On  appeal,  the  defendant 
contended  that  given  his  uncontroverted 
testimony,  the  trial  judge's  finding  were 
clearly  erroneous.  The  SJC  disagreed, 
holding  that  because  the  trial  judge  was 
in  a  better  position  to  assess  the 
credibility  of  the  witnesses  who  testified, 
he  was  entitled  to  reject  the  defendant's 
version  of  the  events.  Moreover,  the 


Court  stated  that  the  trial  judge  was  not 
required  to  infer  from  the  prosecutor's 
decision  not  to  call  either  of  the 
uniformed  officers  that  their  testimony 
would  have  been  unfavorable  to  the 
Commonwealth. 

SJC  declines  to  establish  rule  that 
custodial  interrogations  must  be 
electronically  recorded,  but  warns  that 
evidence  of  failure  to  do  so  is  proper 
subject  of  argument  for  defense  counsel. 
Commonwealth  v.  Diaz.  422  Mass.  269 
(1996) 

While  being  fingerprinted,  the 
defendant  made  an  incriminating 
statement  to  a  detective.  The  detective 
immediately  stopped  the  defendant  from 
saying  anything  further.  The  SJC  upheld 
the  denial  of  the  defendant's  suppression 
motion,  concluding  that  the  statement 
was  voluntary  and  not  the  product  of  a 
custodial  interrogation.  Renewed 
Miranda  rights,  therefore,  were  not 
necessary. 

The  SJC  also  declined  to  adopt  a 
formal  rule  that  custodial  interrogations 
must  be  electronically  recorded,  but 
explicitly  cautioned  that  defense  counsel 
is  entitled  to  pursue  the  failure  to  record 
a  defendant's  statement,  and  to  argue 
that  such  a  failure  should  be  considered 
in  determining:  I)  the  voluntariness  of  a 
statement;  2)  whether  the  defendant  was 
properly  advised  of  his  rights;  and  3) 
whether  a  statement  attributed  to  the 
defendant  was,  in  fact,  made  by  the 
defendant. 
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Defendant's  conviction  reversed 
where  evidence,  admitted  at  trial,  of  his 
refusal  to  provide  sneakers  to  the  police 
violated  his  privilege  against  self- 
incrimination  under  the  state  constitution. 
Commonwealth  v.  Hinckley.  422  Mass. 
254  (1996) 

The  defendant  was  convicted  of 
breaking  and  entering  in  the  daytime  and 
larceny  in  a  building.  As  part  of  their 
investigation,  the  police  asked  the 
defendant  for  his  sneakers  in  an  effort  to 
match  shoe  prints  found  at  the  scene  of 
the  crime.  The  defendant  refused. 
Evidence  of  that  refusal  was  admitted  at 
trial. 

The  SJC  reversed  the  conviction, 
holding  that  under  the  principle  set  forth 
in  Commonwealth  v.  Zevitas.  418  Mass. 
677(1994),  which  declared 
unconstitutional  a  jury  instruction 
concerning  a  defendant's  refusal  to  take 
a  breathalyzer  test  (see  below),  the 
introduction  of  evidence  of  the 
defendant's  refusal  to  turn  over  his 
sneakers  to  the  police  violated  his 
privilege  against  self-incrimination  found 
in  article  12  of  the  Declaration  of  Rights. 

V.        OPERATING  UNDER  THE 
INFLUENCE  CASES 

Appellate  courts  consider  issues 
relating  to  breathalyzer  tests. 

A.         Commonwealth  v.  Konev. 
421  Mass.  295  (1995) 

The  defendant's  convictions  for 
homicide  by  a  motor  vehicle  while  under 
the  influence  of  alcohol  and  operating 
under  the  influence  were  reversed  where 
the  trial  judge  instructed  the  jury, 
pursuant  to  G.L.  c.  90,  §  24(1  )(e),  that  it 
could  not  draw  any  inference  from  the 
lack  of  evidence  regarding  the 


defendant's  blood  alcohol  level, 
defendant  objected. 


The 


The  SJC  reversed  the  convictions 
in  light  of  its  1994  decision  in 
Commonwealth  v.  Zevitas.  418  Mass. 
677  (1994),  which  declared  the  above 
jury  instruction  unconstitutional  as  a 
violation  of  the  self-incrimination 
provision  of  article  12  of  the 
Massachusetts  Declaration  of  Rights 
while  this  case  was  pending  appeal.  The 
Court  noted  that  the  defendant's  counsel 
preserved  the  issue  by  timely  objecting  to 
the  instruction  and  by  having  filed  a  pre- 
trial motion  to  exclude  any  evidence 
regarding  the  defendant's  attempt  to 
manipulate  the  breathalyzer,  regardless 
of  the  fact  that  counsel's  objection  and 
pretrial  motion  failed  to  cite  Article  12. 

B.  Commonwealth  v.  Adams. 
421  Mass.  289  (1995) 

The  SJC  upheld  the  defendant's 
OUI  conviction  where  there  was  sufficient 
corroborative  evidence,  in  addition  to  the 
defendant's  admission,  to  establish  that 
the  defendant  was  the  operator  of  the 
vehicle,  and  where  the  defendant  failed 
to  object  to  the  judge's  instruction 
concerning  the  absence  of  evidence  of 
the  defendant's  blood  alcohol  level.  The 
Court  noted  that  a  prior  decision,  Opinion 
of  the  Justices.  412  Mass.  1201  (1992), 
provided  adequate  notice  to  alert  the 
defendant  of  the  issue. 

C.  Commonwealth  v. 
D'Aaostino. 

421  Mass.  281  (1995) 

The  defendant's  conviction  for  OUI 
was  reversed  because  the  judge  issued 
the  instruction  mandated  under  G.L.  c. 
90,  §  24(1  )(e),  and  the  defendant's  trial 
was  held  prior  to  the  decision  in  Opinion 
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of  the  Justices.  Therefore,  the  SJC 
stated  that  the  defendant's  lack  of 
clairvoyance  should  be  excused.  The 
Court  distinguished  between  results  of  a 
breathalyzer  test,  which  would  produce 
real  or  physical  evidence,  and  one's 
refusal  to  take  the  breathalyzer  test, 
which  the  Court  determined  to  be 
testimonial  in  nature,  and  therefore, 
inadmissible. 

D.       Commonwealth  v.  Seymour.  39 
Mass.  App.  Ct.  672  (1996) 

The  defendant  claimed  that  her 
privilege  against  self-incrimination  was 
violated  when  the  prosecutor  asked, 
during  her  trial  for  driving  under  the 
influence,  whether  she  had  refused  to 
take  a  breathalyzer  test.  During  closing, 
the  prosecutor  argued  that  the 
defendant's  refusal  constituted 
consciousness  of  guilt.  The  Appeals 
Court  held  that  it  was  improper  both  for 
the  judge  to  have  admitted  the  refusal 
evidence,  and  for  the  prosecutor  to  have 
commented  on  it  during  the  closing 
argument. 

On  appeal,  the  defendant  also 
challenged  the  prosecutor's  question 
during  cross-examination  about  her 
nonresponsiveness  to  questioning  at  the 
scene.  The  Court  found  that  the  officer's 
initial  questioning  did  not  constitute  a 
custodial  interrogation,  but  was 
permissible  investigatory  conduct  at  an 
accident  scene,  and  therefore,  did  not 


constitute  post-arrest,  post-Miranda 
silence.  The  Court  also  rejected  the 
defendant's  final  argument  that  the 
prosecutor's  question,  during  cross- 
examination,  about  whether  she  had  told 
the  police  at  the  scene  that  there  was  a 
problem  with  her  car,  was  an  improper 
comment  on  post-arrest  silence.  The 
Court  concluded  that  this  question, 
despite  relating  to  post-arrest  silence, 
was  permissible  because  it  pertained  to 
the  defendant's  direct  testimony  about 
what  she  had  told  the  officers. 

E.        Commonwealth  v.  Kellev.  39 
Mass.  App.  Ct.  448  (1995) 

The  defendant  challenged  his 
conviction  on  the  ground  that  the  results 
of  his  breathalyzer  test  should  have  been 
excluded  from  trial.  The  Massachusetts 
Appeals  Court  rejected  the  argument, 
and  outlined  the  law  regarding 
breathalyzer  tests,  including  the 
requirement  that  the  breathalyzer  devices 
must  be  certified  at  six-month  intervals 
and  that  the  Commonwealth  must  prove 
the  existence  of  a  periodic  testing 
program  and  compliance  with  the 
program  for  each  device.  The  Appeals 
Court  rejected  the  defendant's  claim  that 
the  known  value  of  the  simulator  solution 
used  in  the  breathalyzer  had  not  been 
verified. 
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ASSISTANCE  AND  CONTACTS  AT  THE 
OFFICE  OF  THE  ATTORNEY  GENERAL 

Below  is  a  list  of  individuals  at  the  Office  of  the  Attorney  General  who  you  can  call 
for  assistance.  The  main  office  number  for  all  extensions  listed  below  is  (617)  727-2200; 
TTY-(617)  727-4765.  The  office  address  is:   Office  of  the  Attorney  General,  One 
Ashburton  Place,  Boston,  MA  02108. 

This  publication  is  available  in  alternate  formats  for  persons  with  disabilities.   If  you 
would  like  your  copy  of  Attorney  General  Scott  Harshbarger's  Law  Enforcement 
Newsletter  in  large  print,  audio-tape  or  another  format,  please  contact  us. 

Ext. 


Scott  Harshbarger,  Attorney  General    2042 

Thomas  H.  Green,  First  Assistant 2057 
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Elisabeth  J.  Medvedow 2822 

CRIMINAL  BUREAU 

R.  Michael  Cassidy,  Bureau  Chief    2810 

Susan  Hicks  Spurlock,  Deputy  Bureau  Chief 2809 

Pamela  L.  Hunt,  Chief,  Appellate  Division 2826 

Mark  D.  Smith,  Chief,  Public  Integrity  Division 2858 

David  J.  Burns,  Chief,  Narcotics  and  Special  Investigations  Division 2517 

Lt.  Jack  D.  Kelly,  Chief,  Criminal  Investigations  Division 2838 

Martin  E.  Levin,  Chief,  Environmental  Strike  Force    2812 
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Carol  S.  Starkey,  Chief,  Economic  Crimes  Division    2860 

Walter  J.  Sullivan,  Chief,  Asset  Forfeiture  Unit 2508 

Mary  A.  Phillips,  Bureau  Attorney  for  Training  and  Administration 2868 

Elisabeth  J.  Medvedow,  Bureau  Attorney  for  Policy  and  Legislation    2822 

BUSINESS  AND  LABOR  PROTECTION  BUREAU 

Stuart  T.  Rossman,  Bureau  Chief 3232 

John  L.  Ciardi,  Chief,  Insurance  Fraud  Division 3233 

Elizabeth  A.  Foley,  Chief,  Division  of  Employment  and  Training    3220 

FAMILY  AND  COMMUNITY  CRIMES  BUREAU 

Diane  S.  Juliar,  Bureau  Chief 2550 

Norah  M.  Wylie,  Deputy  Chief 2565 

Judith  E.  Beals,  Chief,  Victim  Compensation  and  Assistance  Division 2551 

PUBLIC  PROTECTION  BUREAU 

Barbara  B.  Anthony,  Bureau  Chief 2925 

John  Bigelow,  Deputy  Chief 2926 

Crispin  Birnbaum,  Chief  Prosecutor   2970 

GOVERNMENT  BUREAU 

Judith  Fabricant,  Bureau  Chief 3640 

» 

Peter  Sacks,  Deputy  Chief 2064 
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SERIAL  NUMBERS  &  CHILDPROOF  HANDGUNS 


I.  INTRODUCTION 

Welcome  to  the  latest  edition  of  the  Law  Enforcement  Newsletter.  This  issue 
features  important  news  regarding  transactional  immunity  and  extraterritorial 
jurisdiction,  juvenile  court  records,  the  first  anniversary  of  the  Drug  Court,  child  labor 
law  enforcement,  expansion  of  the  Safe  Neighborhood  Initiative,  and  other  important 
developments  concerning  the  law  and  law  enforcement. 

First,  however,  I  would  like  to  take  a  few  moments  to  discuss  a  landmark  new 
initiative  that  will  help  combat  handgun  violence  and  gun-related  tragedies  in 
Massachusetts,  and  make  it  easier  for  law  enforcement  to  investigate  and  prosecute 
handgun  crimes.  You  will  be  hearing  much  more  about  this  proposal  in  the  coming 
months.  I  hope  you  find  it  worthy  of  support. 

II.  HANDGUN  VIOLENCE 

Handgun  violence  is  a  plague  on  this  nation,  killing  our  children,  our  colleagues, 
our  neighbors.  This  deadly  violence  takes  many  forms.  Some  -  like  the  13,000 
murders  committed  with  handguns  in  the  United  States  each  year  -  are  highly  visible. 
Other  forms  of  handgun  violence  are  more  insidious,  like  the  hundreds  of  deaths  each 
year  due  to  accidental  handgun  injuries  and  teen  suicides. 

There  is  no  longer  any  doubt  that  handgun  violence  is  pervasive  and 
commonplace  -  there  are  more  than  three-quarters  of  a  million  serious  handgun  crimes 
and  injuries  each  year.  It  now  affects  all  of  our  lives,  not  just  the  lives  of  those  directly 
injured  or  killed. 


Efforts  to  fight  hat.jgun  violence  must  begin  and  end  with  vigorous  criminal 
prosecution  and  stiff  sentencing.  The  prosecution  of  handgun  violence  was  a  top 
priority  during  my  eight  years  as  Middlesex  County  District  Attorney.  When  I  became 
Attorney  General  in  1991 ,  I  assigned  Assistant  Attorneys  General,  for  the  first  time 
ever,  to  work  as  gun  and  gang  prosecutors  in  urban  courts  throughout  our  state.  Over 
the  years,  they  have  sent  hundreds  of  armed  criminals  to  jail. 

But  tough-minded  and  unrelenting  prosecution  is  not  enough  by  itself. 
Determined  and  decisive  legislative  action  is  also  necessary.  We  must  strengthen  the 
tools  we  give  prosecutors  and  police  in  their  struggle  against  handgun  violence. 

I  have  taken  action  on  the  legislative  front  by  sponsoring  or  co-sponsoring  bills 
that  would  ban  assault  weapons;  require  Firearm  Identification  Cards  to  be  renewable 
every  five  years  and  double  their  cost;  require  that  an  FID  card  be  revoked  for  anyone 
convicted  of  a  felony  or  serious  misdemeanor;  require  that  convicted  felons  never 
legally  possess  a  gun  in  Massachusetts;  create  a  five-year  mandatory  sentence  for 
anyone  who  uses  a  gun  in  the  commission  of  a  felony;  and,  make  the  illegal  sale  of  a 
firearm  a  felony  that  subjects  the  seller  to  a  10-year  prison  term. 

To  my  frustration,  most  of  these  common  sense  proposals  did  not  win  approval 
from  the  state  Legislature  in  the  recent  session.  I  intend  to  refile  each  of  them,  and  any 
others  that  are  necessary  for  consideration,  during  the  next  legislative  session  that 
begins  Jan.  1 ,  1997.  All  of  us  in  law  enforcement  will  have  to  work  harder  next  year  to 
make  it  crystal  clear  to  lawmakers  that  these  provisions  have  our  unequivocal  support. 

All  of  us  realize,  however,  that  tough  prosecution  and  common  sense  legislation 
don't  address  the  basic  need  to  prevent  handgun  violence  before  the  blood  is  shed. 
That  is  why  I  have  long  advocated  the  creation  of  a  violence  prevention  curriculum  in 
every  grade  in  every  school,  and  the  establishment  of  a  full-scale  public  health 
campaign  against  gun  violence,  similar  to  our  push  against  drunk-driving  in  the  1980s. 

III.  SATURDAY  NIGHT  SPECIALS 

This  nation  is  flooded  with  handguns,  and  the  deluge  has  reached  every  state, 
including  Massachusetts.  In  1993,  more  than  2.5  million  handguns  were  manufactured 
in  the  United  States.  Another  million  were  imported.  More  than  40  million  handguns 
have  been  manufactured  in  the  U.S.  since  1973. 

Despite  their  abundance,  the  regulation  of  handguns  as  a  consumer  product  is 
non-existent.  We  regulate  the  safety  of  caps  for  toy  guns,  fireworks  and  everything 
from  bicycles  to  baby  rattles,  but  not  handguns.  To  fill  that  void  in  Massachusetts,  I  am 
proposing  a  unique,  new  initiative  that  will  stem  the  tide  of  handgun  violence,  make  it 
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easier  for  law  enforcement  to  Investigate  handgun  crimes,  and  help  make  handguns 
safer  for  use  by  the  law-abiding  citizens  who  purchase  them  to  protect  themselves,  their 
families  and  their  property. 

Under  my  proposal,  Massachusetts  will  become  the  first  state  in  the  nation  to 
use  its  consumer  protection  powers  to  regulate  handgun  sales.  The  regulations  would 
prohibit  the  sale  in  Massachusetts  of  cheap,  often  defective  weapons  made  of  inferior 
materials  -  so-called  "Saturday  Night  Specials."  More  than  one  million  of  these 
handguns  are  manufactured  in  the  United  States  each  year. 

These  guns  are,  above  all  else,  implements  of  crime  and  violence,  and  there  is 
ample  evidence  to  support  banning  their  sale. 

For  example,  brand  new  data  compiled  by  the  Massachusetts  Department  of 
Public  Health  indicates  that  three  of  the  top  five  types  of  pistols  submitted  for  ballistics 
testing  in  criminal  cases  in  Massachusetts  are  "Saturday  Night  Specials."  Last  year,  a 
study  of  illegal  weapons  conducted  by  the  Boston  Police  and  the  federal  Bureau  of 
Alcohol,  Tobacco  and  Firearms  found  that  "Saturday  Night  Specials"  were  the 
"handgun  of  choice  for  juveniles"  in  Boston  from  1991  through  1994.  And,  according  to 
the  Department  of  Justice,  "Saturday  Night  Specials"  account  for  seven  of  the  top  10 
guns  traced  to  criminal  activity  in  America  today. 

For  consumer  protection  purposes,  the  most  compelling  reason  for  prohibiting 
the  sale  of  "Saturday  Night  Specials"  is  that  they  can  be  unsafe,  even  in  the  hands  of 
responsible  consumers.  In  numerous  independent  and  objective  gun  tests,  the  quality, 
dependability  and  safety  of  this  class  of  guns  has  been  called  into  serious  question 
because  of  unreliable  functioning  and  defects.  Ironically,  if  these  "Saturday  Night 
Specials"  were  gun  imports,  they  would  not  meet  ATF  standards  for  entry  into  the 
United  States. 

IV.  TAMPER-RESISTANT  SERIAL  NUMBERS 

In  addition  to  the  proposed  ban  on  the  sale  of  "Saturday  Night  Specials,"  the 
second  aspect  of  the  consumer  protection  regulations  I  am  proposing  would  improve 
the  tracing  and  child  proofing  of  all  handguns  sold  in  Massachusetts.  First,  the 
regulations  would  require  manufacturers  to  offer  for  sale  in  Massachusetts  only 
handguns  that  have  improved  tamper-resistant  serial  numbers. 


Last  year,  in  the  most  far-reaching  study  ever  conducted  in  Massachusetts,  the 
ATF  and  Boston  Police  found  that  almost  one  in  four  guns  seized  from  Boston  street 
gangs  between  1991  and  1994  had  obliterated  serial  numbers.  Preventing  obliteration 
would  make  police  work  in  tracing  ownership  of  weapons  easier.  This  would  aid  police 
significantly  in  investigating  handgun  crimes.  It  would  also  aid  in  returning  stolen 
weapons  to  the  more  than  500  Massachusetts  gun  owners  who  lose  handguns  to  theft 
each  year. 

In  addition  to  the  visible,  imprinted  serial  number  currently  required  by  law, 
manufacturers,  under  the  proposed  regulation,  would  be  required  to  put  the  serial 
number  on  a  non-visible  spot  that  cannot  be  easily  located  and  obliterated  by  criminals. 
Incredibly,  our  current  consumer  protection  regulations  require  serial  numbers  on 
automotive  parts,  but  not  on  the  inside  of  legal  handguns  -  even  though  that  simple 
step  would  greatly  assist  gun-tracing  investigations  by  law  enforcement. 

V.  CHILD-PROOFING 

The  proposed  regulations  also  would  require  the  child  proofing  of  all  handguns 
sold  in  Massachusetts. 

In  the  span  of  eight  days  this  past  spring,  a  2  1/4-year-old  Massachusetts  boy 
died  when  a  handgun  went  off  in  his  14-year-old  brother's  hand;  a  12-year-old  New 
Bedford  boy  died  when  a  handgun  discharged  that  he  and  a  friend  thought  was 
unloaded;  and  a  14-year-old  Springfield  boy  died  when  a  13-year-old  friend  fired  a 
handgun  found  under  the  bed  of  the  victim's  grandfather.  Many  of  you  can  probably 
cite  other  tragic  or  near-tragic  incidents  from  your  own  experience. 

Nationally,  more  than  200  young  people  die  each  year  from  handgun  accidents. 
In  addition,  there  is  a  growing  use  of  handguns  in  suicides.  In  1991,  13  young  people 
in  Massachusetts  used  firearms  to  commit  suicide.  In  fact,  a  recent  New  England 
Journal  of  Medicine  article  indicates  that  guns  in  the  home  increase  the  risk  of 
successful  suicide  by  fourfold,  with  handguns  posing  twice  the  additional  risk  of  long 
guns.  Handguns  in  the  home  also  increase  the  risk  of  homicide  by  threefold. 

The  proposed  regulations  attempt  to  deal  with  child  proofing,  accidental  injuries, 
suicides  and  the  unauthorized  use  of  handguns  by  requiring  a  load  indicator  be 
installed  in  all  handguns  sold  in  Massachusetts;  installation  of  a  trigger  lock,  solenoid 
device  or  combination  lock;  and,  use  of  a  grip  safety  or  increased  trigger  resistance  to 
prevent  firings  by  very  young  children. 

Handgun  child-proofing  regulations  would  not  absolve  gun  owners  of  personal 
responsibility  for  gun  safety  in  their  homes,  but  they  would  serve  to  remind  gun 
manufacturers  that  they  have  a  corporate  responsibility  in  this  area  as  well. 
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VI.  HOW  YOU  CAN  HELP 

Having  experienced  firsthand  the  difficulty  of  winning  legislative  passage  for 
even  a  basic  proposal  like  a  statewide  assault  weapons  ban,  I  fully  expect  the 
regulations  I  am  proposing  today  to  trigger  screams  of  protest  from  those  who  view  any 
attempt  to  bring  common  sense  to  the  handgun  debate  as  an  infringement  on  their 
constitutional  rights. 

But  no  amount  of  lobbying  or  misinformation  can  obscure  the  fact  that  these 
proposed  regulations  will  help  stem  the  tide  of  violence  wrought  by  cheap,  defective 
weapons  that  are  used  primarily  in  criminal  activity;  and  will  help  make  all  handguns 
safer  for  possession  and  use  by  the  law-abiding  citizens  who  purchase  them  for 
protection. 

As  members  or  friends  of  the  law  enforcement  community,  you  are  likely  to  be 
asked  your  opinion  of  this  initiative.  You  also  are  likely  to  hear  criticism  that  the 
proposed  ban  of  so-called  "Saturday  Night  Specials"  is  based  on  "vague,"  "arbitrary"  or 
"subjective"  standards  that  will  lead  to  an  eventual  ban  of  all  handguns.  Nothing  could 
be  further  from  the  truth.  Here  are  some  additional  facts  you  should  know. 

If  adopted,  my  proposed  regulations  on  handgun  sales  would  require  the  testing 
of  certain  handguns  to  determine  if  they  are  inferior  products  made  of  poor  materials. 
As  it  stands  now,  approximately  30  common  models  of  "Saturday  Night  Specials"  - 
most  of  them  .22  and  .25-caliber  handguns  -  would  not  meet  the  testing  standards  set 
forth  in  the  proposed  regulations  and  would  be  prohibited  for  sale  in  Massachusetts. 

Our  proposed  standards  are  similar  to  those  adopted  in  Maryland  and  South 
Carolina.  The  principal  test  under  the  proposed  regulations  for  measuring  whether  a 
handgun  is  made  of  inferior  and  unreliable  materials  is  a  determination  of  whether  the 
gun  is  composed  of  materials  that  have  a  melting  point  of  less  than  900  degrees 
Fahrenheit  and  a  tensile  strength  of  less  than  55,000  pounds  per  square  inch.  That  is 
neither  vague,  arbitrary  nor  subjective. 

Legitimate  handgun  owners  who  believe  in  gun  safety  should  have  no  quarrel 
with  this  straightforward  step  toward  basic  consumer  protection.  But  the  proposed 
regulations  are  not  a  panacea.  They  will  not  end  handgun  crime,  violence  or  tragedies 
in  Massachusetts.  They  are  just  one  more  tool  and  one  more  part  of  a  comprehensive 
effort  by  my  office,  the  law  enforcement  community  and  by  an  array  of  public  officials, 
experts  and  concerned  citizens  to  take  reasonable  steps  to  protect  Massachusetts 
citizens. 


In  the  course  of  considering  and  adopting  the  proposed  regulations,  public 
hearings  will  be  convened  later  this  fall.  I  am  now  in  the  process  of  inviting  gun 
manufacturers  to  work  with  my  office  to  develop  the  best  possible  regulations  that 
produce  safer  weapons,  reduce  handgun  violence  and  aid  the  hard  work  of  police  and 
prosecutors. 

I  hope  all  of  you  will  offer  your  insights  and  thoughts  on  these  proposed 
regulations  and  will  work  with  my  office  as  we  move  forward  with  this  first-in-the-nation 
consumer  protection  initiative.  Please  feel  free  to  call  (617-727-2200)  or  write  Assistant 
Attorney  General  George  Weber,  chief  of  my  Consumer  Protection  &  Antitrust  Division, 
who  is  spearheading  this  effort  along  with  several  members  of  his  staff.  I  also  urge  you 
to  attend  one  or  both  of  the  public  hearings,  which  will  be  held  in  Boston  and 
Springfield,  but  have  not  yet  been  formally  scheduled. 

I  look  forward  to  hearing  from  you  with  any  questions,  comments  or 
suggestions  you  have  regarding  the  proposed  regulations  on  handgun  sales,  any  of  the 
other  topics  discussed  in  this  newsletter,  and  how  we  can  work  together  to  better 
protect  the  public.  I  look  forward  to  seeing  many  of  you  at  my  annual  statewide  police 
chiefs'  meeting  scheduled  for  September  12,  1996,  at  Bentley  College. 


>tt  Harshbarger 
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SEX  OFFENDER  REGISTRY  ENACTED  IN  MASSACHUSETTS 

Carolyn  Keshian 

Assistant  Attorney  General 

Family  and  Community  Crimes  Bureau 

Beginning  October  1,  1996,  a  sex  offender  registry  will  be  in  place  in  the 
Commonwealth.  The  three  main  components  of  the  sex  offender  registry  are: 
I)  registration  of  sexual  offenders;  2)  public  access  to  registry  information  upon  request; 
and  3)  community  notification.  Local  police  will  play  an  important  role  in  implementing 
the  sex  offender  registry  -  both  in  terms  of  collecting  and  verifying  registry  data,  and  in 
notifying  community  members  and  organizations  of  sex  offender  information.    By 
statute,  police  are  explicitly  granted  immunity  from  liability  for  handling  this  data. 

I.  REGISTRATION 

The  new  law  provides  that  anyone  convicted  or  adjudicated  delinquent  of  one  of 
ten  designated  sexual  offenses1,  kidnapping2,  an  attempt  to  commit  any  of  the  ten 
named  offenses,  or  a  similar  crime  from  another  jurisdiction  for  which  the  offender  has 
been  convicted  or  adjudicated  delinquent,  must  register  as  a  sex  offender.  The  duty  to 
register  applies  to  anyone  so  convicted/adjudicated  on  or  after  August  1, 1981,  or 
released  from  incarceration,  parole  or  probation  supervision  on  or  after  that  date, 
whichever  event  occurred  last. 

The  registry  is  a  data  bank  of  sex  offender  information,  maintained  by  the 
Criminal  History  Systems  Board  (CHSB).  The  data  bank  will  collect  and  centralize 
registration  information  on  any  offender  currently  residing  in  the  Commonwealth, 
including  those  under  agency  supervision,  as  well  as  any  sex  offender  who  is  on  the 
verge  of  release  from  custody  into  the  community  by  an  agency.  The  CHSB  must 
transmit  registry  information  to  police  departments  where  the  sex  offender  intends  to 
live  and  work,  and  to  the  FBI. 

The  sex  offender  must  appear  at  the  local  police  department  where  s/he  resides 
to  register  in  person.  Sex  offenders  who  are  released  from  incarceration  must  register 
with  local  police  within  two  days  of  being  released.  Sex  offenders  under  supervision 
of  an  agency  such  as  Probation  or  Parole  must  register  with  local  police  no  later  than 


'These  offenses  are  codified  in  G.L.  c.  265,  §§  13B,  13F,  13H,  22,  22A,  23,  24, 
24B;  G.L.  c.  272,  §§  16,  35A. 

2Kidnapping  of  a  child  under  the  age  of  sixteen,  pursuant  to  G.L.  c.  265,  §  26. 
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October  3, 1996.  Sex  offenders  residing  in  the  Commonwealth  who  are  not  under 
agency  supervision  or  incarcerated  must  register  at  the  police  department  in  the  city  or 
town  where  he  or  she  resides  on  or  before  October  1, 1996. 

Sex  offenders  must  verify  the  accuracy  of  registry  information  annually  with  the 
police  department  in  the  city  or  town  where  s/he  resides,  and  immediately  notify  police 
of  any  changes  in  address.  The  obligation  to  register  extends  for  twenty  years  from  the 
date  of  conviction  or  release  from  custody  or  supervision,  whichever  occurs  last; 
however,  offenders  convicted  of  two  or  more  sexual  offenses  committed  on  different 
occasions  must  register  for  life.  Failure  to  register  in  accordance  with  the  law  is  a 
crime,  punishable  by  not  more  than  two  and  one  half  years  in  the  house  of 
correction. 

It  is  also  a  criminal  offense,  punishable  by  up  to  two  and  one  half  years 
incarceration,  to  use  registry  information  to  commit  a  crime,  or  to  engage  in  illegal 
discrimination  or  harassment  of  a  sex  offender. 

II.  PUBLIC  ACCESS  TO  REGISTRY  INFORMATION 

A.  Effective  Immediately 

Any  person  over  the  age  of  eighteen  may  make  a  notarized  written  request3  from  the 
CHSB  to  receive  a  report,  at  no  cost,  on  whether  a  named  (or  sufficiently  described) 
individual  is  a  sex  offender  as  defined  in  the  Act.  The  report  shall  state  whether  the 
person  is  listed  in  the  registry,  the  offense  for  which  he  or  she  was  convicted,  and  the 
date  of  conviction.  All  reports  shall  include  a  warning  regarding  the  criminal  penalties 
for  use  of  sex  offender  information  to  commit  a  crime.  Forms  are  presently  available  in 
police  departments,  or  by  calling  CHSB  directly. 


3CHSB  requires  these  forms  to  be  notarized  in  order  to  confirm  that  the  recipient 
is  1 8  years  of  age  or  older. 
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B.  Effective  October  1,  1996 


The  law  provides  that  individuals  may  appear  in  person  at  police  stations  and  request 
sex  offender  registry  information. 

This  procedure  requires  the  person  requesting  registry  information  to: 

1 .  Be  1 8  years  of  age  or  older; 

2.  Appear  in  person  at  a  city  or  town  police  station  and  present  proper 
identification; 

3.  State  that  he  requires  this  information  for  his  own  protection,  or  the 
protection  of  a  child  in  his  custody;  and 

4.  Complete  and  sign  a  record  of  inquiry. 

Note:  These  forms  are  presently  available  in  police  stations. 
The  person  can  inquire  in  one  of  three  ways: 

1 .  By  identifying  a  specific  person  or  by  providing  sufficient  identifying 
information; 

2.  By  asking  whether  any  sex  offenders  live  or  work  within  a  one  mile  radius 
of  a  specific  address; 

3.  By  asking  whether  any  sex  offenders  live  or  work  on  a  specific  street. 

If  search  of  the  registry  results  in  the  identification  of  a  sex  offender,  police  shall 
disseminate  to  the  inquirer: 

1 .  The  name  of  the  offender; 

2.  The  home  address  of  the  sex  offender  if  located  in  the  area  described  in  2 
or  3  above; 

3.  The  work  address  of  the  sex  offender,  if  located  in  the  area  described  in  2 
or  3  above; 

4.  The  offense  for  which  he  was  convicted  and  the  date  of  the  conviction; 

5.  The  offender's  age,  sex,  race,  height,  weight,  eye  and  hair  color;  and 

6.  A  photograph  of  the  offender,  if  available. 

III.  COMMUNITY  NOTIFICATION 

The  third  component  of  the  law  is  community  notification,  or  dissemination  of 
registry  information  by  local  law  enforcement.  The  law  establishes  three  levels  of 
notification,  based  on  the  risk  of  reoffense  posed  by  a  sex  offender.  The  Sex  Offender 
Registration  Board  (described  below)  determines  the  level  of  risk  for  each  offender. 
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A.  Level  one:  For  offenders  classified  as  "low  risk,"  dissemination  of 
information  is  not  permitted  by  police  departments.  The  public,  however, 
may  access  information  on  level  one  offenders  by  appearing  in  person  at 
the  police  departments,  or  by  writing  to  CHSB,  as  provided  above. 

B.  Level  two:  For  offenders  classified  as  "moderate  risk,"  police  are 
permitted  to  disseminate  information  in  accordance  with  a  community 
notification  plan  but  only  to  organizations  in  the  community  which  are 
likely  to  encounter  the  offender,  including  schools,  day  care  centers, 
religious  and  youth  organizations,  and  sports  leagues. 

C.  Level  three:  For  offenders  classified  as  "high  risk,"  police  are  allowed  to 
disseminate  information  in  accordance  with  a  community  notification  plan 
to  organizations  and  individual  members  of  the  public  in  the  community 
likely  to  encounter  the  offender. 

For  levels  two  and  three,  police  must  disseminate: 

1 .  The  name  of  the  offender; 

2.  The  home  address  of  the  offender; 

3.  The  work  address  of  the  offender; 

4.  The  offense  for  which  s/he  was  convicted  and  the  date  of  conviction; 

5.  The  offender's  age,  sex,  race,  height,  weight,  eye  and  hair  color;  and 

6.  A  photograph  of  the  offender,  if  available. 

IV.  SEX  OFFENDER  REGISTRY  BOARD 

The  law  establishes  a  Sex  Offender  Registry  Board  which  will  be  responsible  for 
developing  protocols  and  procedures  governing  community  notification,  and  providing 
assistance  to  local  law  enforcement.  Specifically,  this  Board  must: 

1.  Promulgate  guidelines  for  determining  the  level  of  risk  of  reoffense  of 
offenders; 

2.  Apply  the  guidelines  to  assess  the  risk  level  of  each  offender; 

3.  Develop  guidelines  for  use  by  city  and  town  police  departments  in 
disseminating  sex  offender  registry  information;  and 

4.  Make  community  notification  plans,  in  the  event  that  the  offender  requests 
judicial  review  of  the  level  two  or  three  designation  which  permits 
community  notification. 
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V.  JUDICIAL  REVIEW  PROCESS 


Sex  offenders  who  are  classified  at  level  two  or  three  have  the  right  to  judicial 
review  of  this  classification  to  the  Superior  Court.  As  a  result,  police  should  be  aware 
that  in  some  cases,  risk  classifications,  and  therefore  community  notification 
procedures,  may  change  after  the  initial  determination  of  risk.  Police  should 
communicate  with  the  Sex  Offender  Registry  Board,  and  the  town  counsel  or  city 
solicitor,  in  order  to  stay  apprised  of  the  status  of  particular  cases,  and  to  ensure  that 
notification  is  permissible  if  an  appeal  is  pending. 

VI.  POLICE  IMMUNITY  FROM  LIABILITY 

The  law  specifically  provides  that  police  officers  and  other  public  employees 
acting  in  good  faith  shall  not  be  held  liable  in  any  civil  or  criminal  proceedings  for 
providing  or  failing  to  provide  sex  offender  registry  information. 

For  more  information  about  this  law,  please  feel  free  to  call  Assistant  Attorney 
General  Carolyn  Keshian  at  (617)  727-2200. 
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JUVENILE  JUSTICE  UPDATE 

Carolyn  Keshian 

Assistant  Attorney  General 

Family  and  Community  Crimes  Bureau 

ENACTED  LEGISLATION 

Chapter  200  of  the  Acts  of  1996,  a  major  juvenile  justice  reform  bill,  was  enacted 
on  July  27,  1996.  This  law  represents  the  most  significant  reform  of  the  juvenile  justice 
system  in  over  25  years.  The  primary  provisions  of  this  legislation  are:  (1)  the 
elimination  of  juvenile  murder  cases  from  the  jurisdiction  of  the  juvenile  court  to  the 
Superior  Court;  (2)  elimination  of  trial  de  novo  from  the  juvenile  system;  (3)  "trial  first," 
for  serious  cases  where  the  Commonwealth  is  seeking  an  adult  sentence;  (4)  an 
increase  in  the  kinds  of  cases  where  juvenile  court  proceedings  and  records  are  open 
to  the  public;  (5)  prohibitions  against  the  granting  of  firearms  permits  to  juveniles; 
(6)  DYS  warrant  authority;  and  (7)  the  creation  of  a  new  offense  of  forcing  or  coercing 
gang  involvement. 

Effective  Immediately 

Murder 

Any  juvenile  charged  with  murder  in  the  first  or  second  degree  occurring 
on  or  after  July  27,  1996,  and  committed  while  the  juvenile  is  between  the  ages 
of  14-17,  must  be  tried  in  Superior  Court.  The  juvenile  court  no  longer  has 
jurisdiction  over  murder  cases,  thus  "transfer  hearings"  will  no  longer  be 
necessary.  Juveniles  convicted  of  murder  in  the  adult  court  will  be  sentenced  as 
adults  (life  without  parole  for  murder  in  the  first  degree,  life  with  the  possibility  of 
parole  after  15  years  for  murder  in  the  second  degree). 

Effective  October  1.  1996 

The  effective  date  for  the  remaining  provisions  of  the  law  is  October  1 , 
1996.  The  most  significant  of  these  provisions  for  law  enforcement  officers  are 
explained  below: 

(1)  Elimination  of  Trial  De  Novo 

The  two-tier  trial  system,  abolished  for  adults  as  part  of  the  Court  Reform 
Act  of  1992,  is  abolished  in  the  juvenile  system.  Thus,  juvenile  offenders  must 
choose  between  a  jury  trial  or  a  jury-waived  trial  in  the  same  manner  as  adult 
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offenders,  for  all  delinquency  offenses  committed  on  or  after  October  1,  1996. 
The  new  law  adopts  the  same  procedures  for  conducting  first  instance  jury  trials 
as  were  adopted  when  de  novo  was  eliminated  in  the  adult  system. 

(2)  "Trial  First" 

"Trial  First"  replaces  the  current  transfer  hearing  process  by  which  the 
Commonwealth  may  seek  an  adult  trial  and  sentence  for  a  juvenile  offender. 
Prior  to  the  effective  date  of  the  new  law,  the  juvenile  court  is  required  to  conduct 
a  two-part  transfer  hearing  where  the  Commonwealth  must  prove  that  a  juvenile 
is  both  dangerous  and  not  amenable  to  rehabilitation  within  the  juvenile  justice 
system.  This  hearing  precedes  any  trial  on  the  merits  of  a  case.  If  the  judge 
finds  dangerousness  and  non-amenability,  the  juvenile  is  then  bound  over  to  the 
adult  court  for  trial  and  sentencing. 

"Trial  first"  shifts  the  traditional  focus  of  juvenile  court  proceedings  from 
where  the  trial  should  be  held,  to  what  sentence  should  be  imposed.  Thus, 
under  the  new  law,  all  trials  are  conducted  in  juvenile  court,  and  followed  by  a 
"sentencing  recommendation  hearing."  Juvenile  court  judges  are  given 
expanded  sentencing  authority,  which  includes,  among  other  sentencing  options, 
the  authority  to  sentence  a  youthful  offender  to  the  adult  sentence  provided  by 
law  for  the  offense.  A  brief  outline  of  how  this  system  works  is  set  forth  below: 

A.  THRESHOLD  CRITERIA 

The  Commonwealth  may  seek  an  adult  sentence  if  a  juvenile  is  between 
14  and  17  years  of  age  when  the  offense  is  committed,  the  offense  charged  is  a 
felony,  and: 

a)  the  offender  has  been  previously  committed  to  DYS;  or 

b)  the  offense  involves  the  infliction  or  threat  of  serious  bodily  harm;  or 

c)  the  offense  is  a  violation  of  one  of  the  specified  firearms  offenses:  G.L. 
c.  269,  §  10  (a),  (c)  or  (d),  or  §  10E. 

B.  INDICTMENT 

In  order  to  seek  an  adult  sentence  for  a  case  meeting  the  threshold 
criteria,  the  Commonwealth  must  proceed  by  indictment.  The  indictment 
signifies  that  a  juvenile,  specifically  designated  a  "Youthful  Offender,"  is  subject 
to  either  adult  or  juvenile  sanctions. 
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C.  TRIAL  AND  SENTENCING 

All  cases,  including  cases  initiated  by  indictment  (youthful  offender  cases), 
are  tried  in  the  juvenile  court.  If  the  juvenile  is  adjudicated  a  youthful  offender, 
the  court  must  conduct  a  sentencing  hearing  to  determine  which  of  three 
possible  sentence  options  would  best  protect  the  present  and  long-term  public 
safety.  A  youthful  offender  may  be  sentenced  to: 

a)  the  adult  sentence  as  provided  by  law  for  the  offense;  or 

b)  the  Department  of  Youth  Services  until  the  age  of  21 ;  or 

c)  a  "combination  sentence,"  of  a  commitment  to  DYS  until  the  age  of  21  and  a 
concurrent  suspended  adult  sentence. 

D.  SENTENCING  HEARING 

The  sentencing  hearing  is  similar  to  the  "Part  B"  phase  of  the  current 
transfer  hearing  in  many  respects,  as  the  court  is  required  to  consider 
information  concerning  the  offense  and  the  offender.  Unique  features  of  this 
hearing  are: 

Standard:  The  standard  the  court  must  apply  in  imposing  a  sentence,  is  to 
determine  the  sentence  by  which  "the  present  and  long-term  public  safety 
would  best  be  protected."  (The  standard  for  making  a  transfer  decision  under 
current  law  is  whether  the  juvenile  is  dangerous  and  not  amenable  to 
rehabilitation  within  the  juvenile  system.) 

Factors:  The  law  requires  the  court  to  examine  several  factors  in  making  a 
sentencing  determination.  These  factors  are: 

1.  The  nature,  circumstance  and  seriousness  of  the  offense; 

2.  A  victim  impact  statement; 

3.  A  report  by  a  probation  officer  concerning  the  history  of  the  youthful  offender; 

4.  The  youthful  offender's  court  and  delinquency  records; 

5.  The  success  or  lack  of  success  of  any  past  treatment  or  delinquency 
dispositions  regarding  the  youthful  offender; 

6.  The  nature  of  services  available  through  the  juvenile  justice  system; 

7.  The  youthful  offender's  age  and  maturity;  and 

8.  The  likelihood  of  avoiding  future  criminal  conduct.  The  court  may  also 
consider  any  other  relevant  factors. 
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E.  PLACEMENT  IN  ADULT  JAIL 

The  law  requires  that  a  youthful  offender  sentenced  to  prison  prior  to  his 
or  her  17th  birthday  shall  be  held  in  a  unit  separate  from  adult  offenders  and 
shall  not  be  held  at  MCl-Cedar  Junction. 

(4)  Open  Youthful  Offender  Court  Records  and  Hearings 

The  new  law  provides  that  court  records  of  youthful  offender  proceedings 
are  open  to  public  inspection  in  the  same  manner  and  extent  as  adult  criminal 
records.  The  law  also  provides  that  court  hearings  in  youthful  offender  cases  are 
open  to  the  public. 

(5)  Restrictions  on  Firearms  Permits 

The  law  adds  a  new  category  for  disqualifying  an  applicant  for  certain 
firearms  permits.  Specifically,  if  an  individual  has  been  adjudicated  a  youthful 
offender  he/she  is  not  eligible  to  receive: 

1.  A  license  to  sell  firearms,  pursuant  to  G.L.  c.  140,  §  122; 

2.  A  license  to  sell  ammunition,  pursuant  to  G.L.  c.  140,  §  122B; 

3.  A  Firearms  Identification  Card,  pursuant  to  G.L.  c.  140,  §  129B; 

Caveat  Only  if  the  adjudication  or  release  from  confinement  for  such 
adjudication  occurred  within  the  last  5  years. 

4.  A  license  to  carry  firearms; 

5.  A  temporary  license  to  carry  firearms. 

The  law  states  that  this  disqualification  applies  even  if  the  offender  was  not  given 
an  adult  sentence. 

(6)  DYS  Warrant  Authority 

The  law  gives  DYS  the  authority  to  issue  an  arrest  warrant  for  committed 
youths  who  have  escaped  from  DYS  facilities  or  violated  conditions  of  release  on 
parole.  Offenders  may  be  arrested  with  or  without  such  a  warrant  by  a  police 
officer,  sheriff,  constable,  or  designated  person  employed  or  authorized  by  DYS. 

(7)  New  Gang  Offense 

The  Act  makes  it  a  crime  to:  "commit  an  assault  and  battery  on  a  child 
under  the  age  of  18  for  the  purpose  of  causing  or  coercing  the  child  to  join  or 
participate  in  a  criminal  conspiracy  in  violation  of  section  seven  of  chapter  two 
hundred  and  seventy  four,  including  but  not  limited  to  a  criminal  street  gang  or 
other  organization  of  three  or  more  persons  which  has  a  common  name, 
identifying  sign  or  symbol  and  whose  members  individually  or  collectively  engage 
in  criminal  activity." 
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A  first  offense  is  punishable  by  not  less  than  three  nor  more  than  5  years 
imprisonment.  A  second  or  subsequent  offense  is  punishable  by  imprisonment 
for  not  less  than  5  nor  more  than  10  years. 

Note:  Juvenile  Bartley  Fox  Law  Modified 

Please  note  that  the  so-called  "Juvenile  Bartley-Fox"  law  which  provides 
for  mandatory  terms  of  commitment  to  the  Department  of  Youth  Services  upon 
adjudication  of  certain  firearms  offenses,  was  modified  by  Chapter  200.  Minor 
changes  to  the  list  of  offenses  requiring  mandatory  minimum  sentences  were 
made. 

Effective  October  1 ,  1996,  the  mandatory  terms  of  commitment  to  DYS  apply  to 
adjudications  for  violations  of  G.L.  c.  269,  §  10  (a),  (c)  and  (d),  or  c.  269,  §  10E.  The 
highlighted  provisions  have  been  substituted  for  G.L.  c.  269,  §  10  (h)  in  the  original 
Bartley  Fox  law.  The  law  also  clarifies  that  such  commitments  may  not  be  suspended 
or  reduced. 

If  you  have  any  questions  about  the  new  juvenile  justice  law,  please  contact 
AAG  Carolyn  Keshian  at  (617)  727-2200. 


-10- 


Law  Enforcement  Newsletter 


DOMESTIC  VIOLENCE  UPDATE 

Carolyn  Keshian,  Assistant  Attorney  General 

Joseph  Whalen,  Assistant  Attorney  General 

Amy  Seeherman,  Ph.D.,  Research  and  Policy  Analyst 

Family  and  Community  Crimes  Bureau 

ENACTED  LEGISLATION 

A  package  of  provisions  to  enhance  protection  for  victims  of  domestic  violence 
was  signed  into  law  on  August  9, 1996.  The  changes,  which  are  effective  November 
10,  1996,  give  law  enforcement  officers  new  tools  to  address  domestic  violence  in  the 
Commonwealth.  Outlined  below  are  the  major  provisions: 

1.         Full  Faith  and  Credit  For  Out-Of-State  Protection  Orders 

The  new  law  explicitly  provides  that  out-of-state  protection  orders,  or  "protection 
orders  issued  in  another  jurisdiction,"  will  be  fully  enforceable  in  Massachusetts,  and 
treated  as  if  the  order  originated  in  Massachusetts.  The  law  provides  that: 

►  A  police  officer  may  enforce  a  protection  order  issued  by  another 
jurisdiction  that  has  been  provided  to  him/her  by  any  source  -  including 
the  Domestic  Violence  Record  Keeping  System.    Police  may  presume  the 
validity  of  such  protection  order,  so  long  as  the  officer  receives  a  written 
statement  from  the  person  protected  by  the  order  verifying  that  the  order 
is  currently  in  effect.  The  law  specifically  provides  that  police  may  rely  on 
this  statement.  The  provisions  in  G.L.  c.  209A  regarding  immunity  from 
liability  for  acts  made  in  good  faith  apply  to  actions  taken  with  respect  to 
out-of-state  orders  as  well. 

►  A  person  with  an  out-of-state  protection  order  can  appear  in  any  district, 
probate,  or  superior  court,  or  the  Boston  Municipal  Court,  to  file  a  certified 
copy  of  a  protection  order  issued  by  another  jurisdiction.  Information  from 
this  order  is  made  accessible  to  law  enforcement  by  entry  in  the  Domestic 
Violence  Record  Keeping  System. 

NOTE:  The  filing  of  a  certified  order  is  npi  a  precondition  to  having  the 
order  enforced  by  law  enforcement  officers  and  in  the  courts. 
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►         The  mandatory  arrest  provisions  of  G.L.  c.  209A,  §  6,  now  explicitly 

require  police  to  arrest  for  violations  of  vacate,  refrain  from  abuse  or  no 
contact  provisions  of  orders  issued  by  another  jurisdiction;  and  criminal 
prosecutions  for  violations  of  such  orders  may  now  be  brought  under  the 
amended  provisions  of  §  7. 

2.  Mandatory  Arrest  For  Violations  of  Suspension  and  Surrender  Orders 

Currently,  as  a  result  of  the  firearms  amendments  to  the  Abuse  Prevention  Act  of 
1 994,  the  court  must  suspend  a  defendant's  permit  to  possess  firearms  and  order  that 
he/she  surrender  all  firearms  in  his/her  possession  or  control  to  law  enforcement.  The 
new  law  is  more  stringent,  and  provides  for  mandatory  arrest  when  police  have 
probable  cause  to  believe  that  a  defendant  is  in  possession  of  guns  or  gun  permits  and 
is  failing  to  surrender  them  in  response  to  the  court's  order.  This  amendment 
eliminates  the  requirement  for  police  to  obtain  a  criminal  complaint  and  arrest  warrant, 
and  renders  the  process  for  enforcing  a  violation  of  an  order  comparable  to  that  for 
other  criminal  violations. 

3.  Stalking  Law  Revised 

The  Act  also  amends  the  stalking  law,  G.L.  c.  265,  §  43,  by  incorporating  the 
language  from  the  Supreme  Judicial  Court  case  of  Commonwealth  v.  Kwiatkowski.  418 
Mass.  543  (1994).  In  Kwiatkowski.  the  SJC  determined  that  the  stalking  element  of 
"repeatedly  harasses"  was  unconstitutionally  vague,  and  construed  the  statute 
prospectively  to  eliminate  the  defect.  The  new  law  redefines  the  crime  of  stalking  by 
codifying  the  SJC's  interpretation.  Accordingly,  a  person  is  guilty  of  stalking  if  he  or 
she: 

Willfully  and  maliciously: 

►  Engages  in  a  knowing  pattern  of  conduct  or  series  of  acts  over  a 
period  of  time  directed  at  a  specific  person; 

►  Which  seriously  alarms  or  annoys  that  person  and  would  cause  a 
reasonable  person  to  suffer  substantial  emotional  distress;  and, 

►  Makes  a  threat  with  the  intent  to  place  the  person  in  imminent  fear 
of  death  or  bodily  harm.1 

Venue 

Under  the  new  law,  the  crime  of  stalking  can  be  prosecuted  in  any  territorial 

jurisdiction  of  the  Commonwealth  where  any  element  of  the  crime  occurred. 


1  In  order  to  gauge  the  impact  of  this  revision  of  the  stalking  law,  the  Family  and 
Community  Crimes  Bureau  of  the  Office  of  the  Attorney  General  would  appreciate  law 
enforcement's  input  regarding  enforcement  efforts  under  the  amended  statute. 
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Out-Of-State  Protection  Orders 

Aggravated  stalking  constitutes  stalking  conducted  in  violation  of  certain 

protection  orders,  which  now  includes  protection  orders  issued  by  another 

jurisdiction. 

4.  Protection  Orders  For  Persons  Who  Are  Physically  Infirm 

The  new  law  provides  that  the  court,  through  the  emergency  judicial  response 
system,  may  grant  emergency  abuse  prevention  orders  by  telephone  during  court  hours 
to  persons  who  cannot  appear  personally  in  court  without  severe  hardship  due  to  a 
physical  condition.  The  law  further  provides  that  a  representative  may  appear  in  court 
on  the  complainant's  behalf  to  obtain  a  temporary  order  protecting  the  plaintiff. 

5.  Marital  Disqualification 

A  section  of  the  act  eliminates  the  marital  disqualification  in  criminal  prosecutions 
for  violation  of  protection  orders,  or  in  other  criminal  cases  in  which  one  spouse  is  a 
defendant  alleged  to  have  committed  a  crime  against  the  other  spouse  (as  well  as  in 
cases  involving  abuse  of  a  person  under  the  age  of  18).  As  a  result,  the  details  of 
private  conversations  between  spouses  may  now  be  admitted  into  evidence  in  such 
cases. 

Please  contact  Assistant  Attorney  General  Joseph  Whalen  or  Assistant  Attorney 
General  Carolyn  Keshian  at  (617)  727-2200  with  any  comments  or  questions  regarding 
this  legislation. 

RECENT  COURT  DECISIONS  IMPACTING  DOMESTIC  VIOLENCE  CASES 

"No  Contact"  Orders 

The  Appeals  Court  recently  upheld  a  defendant's  conviction  for  violating  a 
restraining  order  on  evidence  that  he  arranged  to  have  roses  sent  to  his  ex-girlfriend's 
apartment.  Under  the  facts  of  Commonwealth  v.  Butler.  40  Mass.  App.  Ct.  906  (1996), 
although  the  flowers  had  arrived  without  a  name  on  the  card,  the  florist  identified  the 
defendant  as  the  sender.  The  defendant  argued  on  appeal  that  the  prohibition  against 
"contact[ing]"  the  victim  was  unconstitutionally  vague.  Rejecting  the  defendant's  claim, 
the  Appeals  Court  held  that  the  order,  which  specifically  directed  the  defendant  not  to 
contact  the  victim  "in  person,  by  telephone,  in  writing,  or  otherwise,  either  directly  or 
through  someone  else,"  met  constitutional  requirements,  and  that  the  defendant's 
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action  constituted  a  communication  which  am    .nted  to  "contact"  and  thereby  came 
within  the  prohibited  conduct.  The  Court  liken  d  its  reasoning  in  this  case  to  the 
expansive  interpretation  given  to  "vacate"  orders  in  Commonwealth  v.  Gordon.  407 
Mass.  340(1990). 

A  District  Court  judge  similarly  applied  the  Gordon  decision  to  an  interpretation  of 
a  "no  contact"  provision  in  Commonwealth  v.  Carter.  Worcester  Jury  Session,  No. 
9566CR0027.  In  that  case,  the  defendant  was  under  an  order  not  to  contact  the 
complainant  or  any  of  her  children,  and  to  stay  at  least  100  yards  away  from  them.  The 
defendant  was  convicted  by  a  jury  of  violating  that  order  on  evidence  that  he  had  visited 
the  school  that  one  child  attended  without  permission  of  the  court.  The  defendant  filed 
a  motion  for  stay  of  sentence  pending  appeal,  arguing  that  the  violation  of  a  minimum 
distance  requirement  was  not  within  the  statutory  meaning  of  "contact,"  which  denotes 
either  the  physical  act  of  touching  or  the  state  of  being  in  communication.  In  denying 
the  defendant's  motion  for  a  stay,  the  District  Court  ruled,  following  Gordon,  that  the 
term  "contact"  must  include  the  minimum  distance  requirement  as  the  protective  means 
necessary  to  shield  the  victim  from  contact  and/or  abuse,  and  to  create  a  "safe  haven." 
In  this  case,  the  defendant's  conduct  in  visiting  the  school  threatened  the  child's  zone  of 
safety. 

In  Commonwealth  v.  Laskowski.  40  Mass.  App.  Ct.  480  (1996),  a  defendant 
claimed  that  the  portion  of  an  order  issued  under  chapter  209A  which  provided  that  he 
not  contact  the  child  he  fathered  with  his  ex-girlfriend,  violated  his  constitutional  right  to 
familial  association.  The  defendant  appealed  from  his  conviction  for  violating  the  order, 
which  was  based  on  evidence  that  he  had  contacted  his  ex-girlfriend.  The  Appeals 
Court  ruled  that  the  contested  portion  of  the  order  was  unappealable  because  it  was 
unrelated  to  his  conviction;  and  furthermore,  that  even  if  the  order  deprived  the 
defendant  of  due  process,  his  proper  avenue  of  redress  was  to  file  a  motion  for 
modification,  or  a  petition  to  a  single  justice. 

Evidentiary  Issues 

A  conviction  for  violating  a  restraining  order  was  overturned  by  the  Appeals 
Court  due  to  the  introduction  of  evidence  at  trial  of  prior  abusive  conduct  of  the 
defendant  which  had  given  rise  to  the  issuance  of  the  restraining  order.  In 
Commonwealth  v.  Picariello.  40  Mass.  App.  Ct.  903  (1996),  the  defendant  was  charged 
with  violating  a  restraining  order  which  required  him  to  refrain  from  abusing  and 
contacting  his  mother.  Evidence  was  presented  at  trial  that  the  defendant  appeared  at 
the  back  door  of  his  mother's  home,  demanded  that  she  drop  the  restraining  order  and 
insisted  that  she  give  him  money.  Evidence  was  also  admitted  as  to  the  defendant's 
abuse  of  the  mother  which  preceded  the  issuance  of  the  restraining  order.  The 
defendant  testified  that  he  was  at  another  location  at  the  time  of  the  alleged  offense. 
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The  Appeals  Court  ruled  that  since  the  live  issue  at  trial  was  not  whether  the 
defendant's  appearance  at  the  home  constituted  abuse,  but  whether  it  occurred  at  all, 
evidence  of  his  conduct  prior  to  issuance  of  the  order  was  unnecessary  and  unduly 
prejudicial. 

In  Commonwealth  v.  Donovan.  422  Mass.  349  (1996),  the  Supreme  Judicial 
Court  affirmed  the  trial  court's  admission  of  a  hearsay  statement  as  a  spontaneous 
utterance.  The  charges  emanated  from  an  encounter  on  a  city  sidewalk  between  the 
defendant  and  his  two  companions,  and  two  college  students  who  had  bumped  into  the 
defendant.  A  physical  altercation  ensued,  in  which  the  defendant  punched  one  of  the 
students,  knocking  him  to  the  ground.  The  student  was  then  fatally  stabbed  by  the 
defendant's  companion.  The  trial  court  allowed  evidence  that  while  on  the  ground,  the 
student  stated,  'They  took  my  wallet."  Rejecting  the  argument  that  the  statement  was 
ambiguous  as  to  whom  it  related,  the  SJC  held  that  under  a  joint  venture  theory,  it  did 
not  matter  whether  the  defendant  was  the  one  who  actually  took  the  wallet,  but  only 
that  he  had  helped  the  one  who  had  taken  it. 

Breaking  and  Entering 

A  recent  SJC  decision  examines  the  circumstances  under  which  a  defendant 
who  breaks  into  his  own  marital  home  to  assault  his  spouse  may  properly  be  convicted 
of  burglary.  In  Commonwealth  v.  Robbins.  422  Mass.  305  (1996),  the  defendant  was 
convicted  of  murdering  his  wife  in  the  apartment  he  had  shared  with  her  during  their 
marriage.  The  day  before  the  murder,  the  defendant's  wife  had  ordered  him  out  of  the 
apartment.  The  defendant  returned  during  the  early  morning  hours,  entered  his  wife's 
apartment  by  slashing  the  back  screen  door,  used  a  key  he  had  previously  borrowed 
from  his  wife's  daughter,  and  killed  his  wife.  The  defendant,  who  had  been  abusive 
during  their  brief  marriage,  and,  as  a  result,  had  only  resided  in  the  apartment  on  a 
sporadic  basis,  had  been  painting  the  apartment  during  the  two  weeks  prior  to  the 
killing,  and  had  spent  the  previous  night  there. 

Although  the  first  degree  murder  conviction  was  upheld  on  the  basis  of 
premeditation  and  deliberation,  the  Court  overturned  the  conviction  for  armed  burglary, 
and  ruled  that  felony-murder  could  not  stand  as  the  basis  for  first  degree  murder.  The 
SJC  concluded  that,  under  the  circumstances  of  this  case,  it  was  error  for  the  trial  judge 
not  to  have  instructed  the  jury  that  the  Commonwealth  must  prove  that  the  defendant 
knew  he  had  no  right  to  enter  the  wife's  apartment.  The  Court  further  stated  that,  in  the 
future,  instructions  must  include  the  factors  bearing  on  this  issue,  including  marital 
status,  existence  of  legal  orders  against  the  defendant,  periods  of  separation,  names  on 
the  lease  and  method  of  entry.  The  Court  noted  that  had  such  an  instruction  been 
given  in  this  case,  the  evidence  would  likely  have  been  sufficient  to  sustain  the 
conviction. 
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Annoying  Telephone  Calls 

The  Supreme  Judicial  Court  has  clarified  how  many  telephone  calls  must  be 
placed  by  a  defendant  in  order  to  sustain  a  conviction  for  "repeatedly"  making 
annoying  calls  under  G.L.  c.  269,  §14A.  In  Commonwealth  v.  Wotan.  422  Mass.  740 
(1996),  the  defendant  was  convicted  under  the  statute  on  evidence  of  only  two  "traced" 
calls.  While  there  was  evidence  of  other  calls  having  been  made  by  the  defendant, 
these  were  not  charged  in  the  complaint,  nor  were  they  part  of  the  telephone  trace. 
The  Court  ruled  that  the  term  "repeatedly"  was  sufficiently  ambiguous  as  to  the  number 
of  calls  required,  and  for  that  reason,  reversed  the  defendant's  conviction.  The  Court 
declared,  however,  that  in  the  future,  the  term  would  be  construed  to  mean  three  or 
more  calls. 

Intimidating  a  Witness 

The  Appeals  Court  has  ruled  that  a  defendant  may  properly  be  convicted  of 
intimidating  a  witness  under  G.L.  c.  268,  §  13B,  where  the  victim  has  no  direct 
knowledge  of  the  criminal  charges  pending  against  the  defendant,  and  has  not  testified 
against  him.  In  Commonwealth  v.  Burt.  40  Mass.  App.  Ct.  275  (1996),  although  the 
victim  had  provided  police  with  information  which  led  to  the  charges  filed  against  the 
defendant,  at  the  time  of  the  threatening  conduct,  she  did  not  know  of  the  charges,  nor 
was  she  in  the  process  of  furthering  information  to  police.  The  Appeals  Court  ruled  that 
the  fact  that  the  victim  had  never  testified  against  the  defendant  was  of  no  importance 
because  the  statute's  reference  to  a  "witness"  includes  a  potential  witness,  and  the  jury 
may  be  so  instructed.  The  Appeals  Court  further  ruled  that  the  statute  also  applies 
where  a  reasonable  inference  can  be  drawn  that  information  will  be  forthcoming  from 
the  victim  to  police  in  the  future,  and  that  the  information  need  not  bear  directly  on  an 
essential  element  of  the  crime,  but  only  that  it  be  relevant  and  material. 

Probation  Revocation 

A  defendant's  probation  may  properly  be  revoked  on  evidence  consisting  entirely 
of  police  reports  which  were  hearsay.  In  Commonwealth  v.  Calvo.  41  Mass.  App.  Ct. 
903  (1996),  the  defendant  was  on  probation  when  he  went  to  his  wife's  mother's 
residence  where  he  assaulted  his  wife  and  destroyed  personal  property.  The 
defendant  was  surrendered  on  the  basis  of  police  reports  relating  those  events,  which 
included  sworn  statements  by  the  defendant's  wife  and  mother-in-law.  After  a  hearing, 
during  which  the  wife  denied  that  the  assault  had  occurred,  the  defendant's  probation 
was  ordered  revoked.  Applying  the  SJC's  holding  in  Commonwealth  v.  Purling.  407 
Mass.  108  (1990),  the  Appeals  Court  held  that  the  police  reports  bore  substantial 
indicia  of  reliability,  such  as  factual  details,  and  were  substantially  trustworthy.  The 
reliability  of  the  reports  thereby  provided  "good  cause"  for  dispensing  with  the 
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defendant's  opportunity  for  confrontation.  This  holding  again  underscores  the  utility  of 
probation  surrender  proceedings  as  an  effective  enforcement  mechanism  in  abuse 
cases.  See  also.  Commonwealth  v.  Holmgren.  421  Mass.  224  (1995). 

RECENT  RESEARCH  ARTICLES 

The  remainder  of  this  column  is  devoted  to  a  summary  of  the  following  two 
relevant  research  articles:  (1)  "Violence  Against  Women:  Estimates  from  the 
Redesigned  Survey,"  and  (2)  "When  'Enough  is  Enough':  Battered  Women's  Decision- 
Making  Around  Court  Orders  of  Protection." 

1 .  In  a  Bureau  of  Justice  Statistics  Special  Report,  "Violence  Against  Women: 
Estimates  from  the  Redesigned  Survey,"  the  researchers,  Ronet  Bachman  and  Linda 
Saltzman,  presented  the  first  release  of  1992-1993  estimates  of  violence  against 
women  resulting  from  the  extensive  redesign  of  the  National  Crime  Victimization  Survey 
(NCVS).  The  NCVS  measures  personal  and  household  offenses,  including  incidents 
not  reported  to  police,  based  on  information  reported  by  approximately  100,000 
occupants  from  a  nationally  representative  sample  of  over  50,000  households  in  the 
United  States.  The  sample  also  includes  persons  living  in  group  living  situations,  such 
as  dormitories,  rooming  houses,  and  religious  group  dwellings.  (Please  note  that  since 
the  NCVS  is  a  survey  of  individuals  about  their  victimization  experiences,  it  does  not 
collect  data  on  homicides.) 

The  results  of  the  survey  indicated  that  females  ages  12  or  older  were  the 
victims  of  almost  5  million  acts  of  violence  in  1992  and  1993.  Not  surprisingly,  women 
were  more  likely  than  men  to  be  victimized  by  someone  they  knew.  More  specifically, 
75%  of  all  "lone-offender"  violence  against  women  was  committed  by  an  individual 
known  to  the  victim;  and  in  almost  one-third,  the  assault  was  committed  by  an  intimate 
-  -  a  husband,  ex-husband,  boyfriend,  or  ex-boyfriend. 

Some  of  the  other  salient  findings  from  the  redesigned  National  Crime 
Victimization  Survey  include: 

(a)  In  comparison  to  men,  women  were  6  times  more  likely  to  be  victimized 
violently  by  an  intimate.  On  the  other  hand,  men  were  about  twice  as 
likely  as  women  to  become  victims  of  violence  by  strangers. 

(b)  Nine  in  1 ,000  women  experienced  violence  at  the  hands  of  an  intimate. 
This  rate  translates  into  about  one  million  women  annually  who 
experienced  violence  perpetrated  by  an  intimate  partner. 
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(c)  Victimization  of  women  is  an  issut  that  crosses  all  socioeconomic 
boundaries.  Consistent  with  findings  from  other  studies,  women  of  all 
races  and  ethnic  backgrounds  were  victimized  by  intimate  partners  at 
about  the  same  rate. 

(d)  Women  ages  19  to  29  and  women  in  families  with  incomes  below  $10,000 
were  more  likely  to  report  violence  committed  against  them  by  intimates. 

(e)  Women  were  more  likely  to  be  injured  by  violence  committed  by  their 
intimate  partner  than  females  injured  in  violent  incidents  committed  by 
strangers. 

(f)  Annually,  an  estimated  500,000  women  reported  that  they  were  victims  of 
some  form  of  rape  or  sexual  assault.  (For  the  purposes  of  this  survey, 
the  term  sexual  assault  was  defined  as  "victimizations  not  involving 
completed  or  attempted  sexual  intercourse.")  About  half  of  all  rapes  and 
sexual  assaults  were  committed  by  friends  and  acquaintances  of  the 
victims. 

2.  Another  research  article,  "When  'Enough  is  Enough':  Battered  Women's 
Decision-Making  Around  Court  Orders  of  Protection,"  by  Karla  Fischer  and  Mary  Rose, 
examined  the  different  reasons  which  compel  battered  women  to  escape  from  an 
abusive  relationship  and  seek  a  court  order  of  protection.  This  information  about  the 
factors  underlying  such  a  decision  has  important  implications  for  those  criminal  justice 
system  professionals  who  work  with  victims  of  domestic  violence. 

Reasons  for  Obtaining  Court  Orders 

Prior  research  and  advocacy  work  with  victims  of  domestic  violence  have  shown 
that  there  are  a  variety  of  reasons  each  victim  may  have  for  staying  or  returning  to  an 
abusive  situation:  (1)  fear  of  retaliation  by  the  abuser;  (2)  financial  and  practical 
considerations;  (3)  social  isolation;  (4)  feelings  of  failure;  (5)  promises  of  change;  and 
(6)  wanting  to  keep  the  family  together/fear  of  losing  custody  of  the  children. 
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The  picture  of  victims  of  domestic  violence  that  emerged  from  the  present  study1 
revealed  a  group  of  women  who  chose  to  leave  their  intimate  partners  after  a  fairly 
lengthy  period  of  abuse  that  they  perceived  as  becoming  more  severe  and  more 
frequent.  Moreover,  these  are  women  who  never  expected  that  the  protective  order 
would  totally  eliminate  the  abusive  behavior,  but  were  confident  in  the  criminal  justice 
system's  ability  to  protect  them.  Almost  all  of  the  women  stated  that  one  of  the  reasons 
for  obtaining  the  order  was  that  they  were  fed  up  with  the  abuse.  Approximately  one 
half  of  the  women  believed  that  the  violence  was  beginning  to  affect  their  children.  A 
number  of  women  cited  the  perpetrator's  inability  to  seek  out  treatment  services  for  an 
alcohol  or  drug  problem  (45%)  or  for  his  abusive  behavior  (53%).  Finally,  the  majority 
of  the  abused  women  in  this  sample  applied  for  a  restraining  order  as  a  "last  resort"  to 
successfully  end  the  violence  that  had  plagued  their  lives. 

Obstacles  to  Obtainino  Orders  of  Protection 

The  goal  of  a  second  portion  of  this  study2  was  to  uncover  the  barriers  that 
battered  women  face  when  seeking  protective  orders.  The  major  obstacle  to  obtaining 
court  protection  reported  by  this  subsample  of  battered  women  was  fear  -  not  only  fear 
of  retaliation  from  the  abuser  and  fear  that  the  court  order  itself  would  incite  the  abuser 
to  commit  more  violence,  but  also  fear  of  calling  the  police  to  have  the  abuser  arrested 
and  fear  of  the  court  process.  Fear  of  the  actual  court  experience  could,  in  part,  be 
attributed  to  previous  negative  experiences  with  the  criminal  justice  system.  Yet,  there 
is  usually  one  major  factor/event,  e.g.,  belief  that  the  abuse  is  having  a  deleterious 
impact  on  the  children,  that  impels  a  woman  to  look  beyond  these  barriers  and  obtain 
court  protection.  Finally,  these  women  turned  to  the  criminal  justice  system  hoping  that 
the  law  would  send  a  message  to  their  abusers  that  society  will  not  tolerate  domestic 
violence.  They  also  felt  a  need  to  have  the  legal  system  legitimize  their  decisions  to 
leave  their  abusers. 


This  article  is  largely  based  on  the  results  of  a  study  of  women's  experiences 
obtaining  court  orders  of  protection  in  a  medium-sized  midwestern  county  court.  One 
portion  of  the  research  involved  a  survey  of  a  sample  of  battered  women  who  were 
waiting  at  the  courthouse  after  their  emergency  orders  had  been  issued.  They  were 
asked  to  complete  a  questionnaire  which  elicited  their  reasons  for  obtaining  the  order, 
as  well  as  their  expectations  of  what  the  order  would  provide  for  them. 

2The  second  part  of  the  research  focused  on  the  responses  of  a  smaller  cohort  of 
the  original  population  that  completed  the  questionnaire  and  were  interviewed  after  the 
hearing  to  obtain  a  permanent  protective  order. 
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Implications  for  Criminal  Justice  Professionals 

Both  the  qualitative  and  quantitative  data  from  this  study  indicated  that  battered 
women's  decisions  to  utilize  the  legal  process  for  protection  are  fraught  with  difficulty 
and  uncertainty.  The  findings  also  suggest  that  those  professionals  who  come  in 
contact  with  victims  of  domestic  violence  should  be  cognizant  of  the  fact  that  taking  out 
a  permanent  restraining  order  is  "not  a  single  event,  but  a  process  that  occurs  over 
time"  (Fischer  and  Rose,  1995:  427).    Therefore,  it  is  of  the  utmost  importance  for 
criminal  justice  professionals  to  refrain  from  judgmental  or  blaming  behaviors  when 
battered  women  drop  their  orders  of  protection  and  return  to  the  abuser  (approximately 
50%  nationwide).  Poor  treatment  by  legal  professionals  merely  discourages  battered 
women  from  utilizing  the  legal  system  for  protection.  On  the  other  hand,  concern  and 
support  expressed  by  criminal  justice  personnel  can  positively  affect  a  battered 
women's  decision  to  access  the  legal  system.  Rather  than  condemn  a  woman's 
decision  to  drop  court  protection,  legal  authorities  should  recognize  that  vacating  an 
order  of  protection  may  be  a  "necessary  step  in  the  process  of  permanently  leaving  the 
abuser"  (Fischer  and  Rose,  1995:  247).  In  fact,  victims  of  domestic  violence  who  had 
prior  orders  of  protection  were  far  less  likely  than  first-time  applicants  for  restraining 
orders  to  drop  their  orders  (Fischer,  1992).  In  summary,  legal  professionals  who  work 
with  battered  women  should  reassure  victims  that  they  should  not  have  to  tolerate 
violence  in  their  lives  while  at  the  same  time,  communicate  to  abusers  both  directly,  and 
through  legal  intervention,  that  society  does  not  approve  of  their  behavior. 
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THE  DRUG  DIVERSION  COURT 
A  PROSECUTOR'S  PERSPECTIVE 

Neil  S.  Tassel 

Assistant  Attorney  General,  Criminal  Bureau 

Dorchester  SNI  Prosecutor 

The  Drug  Diversion  Court,  commonly  referred  to  as  the  "drug  court",  will 
complete  its  first  year  of  operation  in  September.  This  article  will  discuss,  from  the 
perspective  of  a  prosecutor,  the  philosophy,  history  and  workings  of  this  experimental 
court,  and  conclude  with  a  view  of  its  successes  and  shortcomings. 

I.  HISTORY 

The  courts  of  Suffolk  County,  and  undoubtedly  every  similar  jurisdiction,  labor 
under  the  strain  placed  upon  them  by  defendants  with  drug  possession  charges.  There 
can  be  no  dispute  that  drug  users  impose  an  inordinate  burden  on  urban  courts  as  a 
result  of  arrests  for  offenses  related  to  the  financial  support  of  addiction.  It  has  been 
suggested  that  75  percent  of  Boston's  crime  problem  has  a  drug  correlation.  While 
opinions  on  the  treatment  versus  punishment  debate  will  never  be  fully  resolved,  the 
pragmatist  will  generally  conclude  that  drug  abusers  need  treatment  in  order  to  reduce 
crime.  The  traditional  sanction,  jail,  has  proven  itself  to  be  paradoxically  expensive  and 
ineffective  at  deterring  drug  addiction  driven  crime.  The  drug  court,  which  is  treatment- 
based,  attempts  to  create  a  productive  citizen  out  of  the  addict,  while  still  allowing  for 
more  traditional  criminal  sanctions  when  appropriate.  Supporters  of  drug  courts 
anticipate  that  recidivism  will  be  highly  reduced.  In  Oakland,  California,  for  example, 
following  the  creation  of  a  drug  diversion  court,  the  number  of  repeat  offenders  dropped 
so  significantly  that  the  city  was  able  to  lease  previously  crowded  jail  space  to  nearby 
San  Francisco.  Comparable  success  would  be  of  great  benefit  in  Massachusetts,  with 
our  jails  and  prisons  working  well  in  excess  of  capacity. 

Eager  for  such  a  program  to  be  implemented  in  Boston,  several  driving  forces 
worked  diligently  to  bring  about  creation  of  the  drug  court.  Foremost  perhaps  was  the 
presiding  judge,  Robert  P.  Ziemian.  A  former  prosecutor  in  Essex  County,  Judge 
Ziemian  was  appointed  to  the  District  Court  bench  in  1989,  and  quickly  saw  the  need 
for  a  treatment-based  court.  The  Boston  Coalition,  an  anti-violence  group  comprised  of 
civic,  business,  and  community  leaders,  actively  campaigned  for  the  establishment  of  a 
drug  court  after  learning  of  a  similar  program's  success  in  Dade  County,  Florida.  With 
the  support  of  public  figures,  including  Attorney  General  Scott  Harshbarger,  Suffolk 
County  District  Attorney  Ralph  C.  Martin  II,  and  Boston  Mayor  Thomas  Menino,  the 
project  came  to  fruition.  Financial  support  came  from  public  and  private  sources 
including:  the  Boston  Coalition,  the  Massachusetts  Trial  Court,  the  Department  of 
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Probation,  Dimock  Street  Health  Center,  Gang  Peace,  the  Boston  Private  Industry 
Counsel,  Northeastern  University,  the  Boston  Police  Department,  and  the  Suffolk 
County  Sheriffs  Office.  Space  was  obtained  in  the  basement  of  a  building  at  the 
Boston  Specialty  and  Rehabilitation  Hospital  on  River  Street  in  Mattapan,  and  a 
courtroom  and  facilities  were  constructed.  Personnel  were  selected  and  the  court 
began  operation  in  September,  1995. 

II.  OPERATION 

The  process  of  placing  a  defendant  in  the  drug  court  begins  at  a  person's 
arraignment  in  the  District  Court,  usually  Dorchester.  A  defendant  is  targeted  as  a 
potential  referral  to  the  drug  court  by  the  arraigning  judge,  probation  officer,  or  defense 
attorney,  based  on  the  nature  of  the  offense,  the  probation  record,  and  observations 
made  of  the  person.  Probation  staff  conduct  a  preliminary  evaluation  to  investigate 
whether  the  defendant  is  a  suitable  candidate  based  on  the  criteria  discussed  below.  If 
the  defendant  appears  appropriate  and  seeks  diversion  to  the  drug  court,  the  case  is 
continued  for  further  review  there. 

Officially,  a  defendant  must  meet  five  criteria  for  admission  to  the  drug  court. 
First,  according  to  the  court's  published  guidelines,  the  defendant  must  not  have  any 
convictions  for  violent  offenses  within  the  past  five  years.  In  practice,  however,  juvenile 
offenses  are  often  overlooked,  and  it  is  interesting  to  note  that  firearms  charges  are  not 
considered  violent  offenses.  Second,  the  defendant  must  admit  to  a  substance  abuse 
problem.  Third,  the  defendant's  offense  must  originate  in  Dorchester  (or  more  recently 
West  Roxbury)  District  Court.  Fourth,  the  defendant  must  not  have  any  pending 
probation  surrenders  or  trials  in  which  there  exists  a  likelihood  of  incarceration. 
Frequently,  this  requirement  is  disregarded  and  surrenders  are  transferred  along  with 
new  drug  cases  to  the  drug  court,  creating  the  unfortunate  result  that  a  new  offense 
results  in  benefit  to  the  defendant  because  instead  of  being  sent  to  jail  on  a  probation 
surrender  for  the  re-arrest,  the  person  is  bailed  to  appear  in  the  drug  court.  Fifth,  the 
defendant  must  demonstrate  motivation  for  treatment  and  an  ability  to  participate  in  a 
structured  treatment  environment.  If  the  defendant  satisfies  the  drug  court's  criteria,  his 
or  her  case  is  officially  diverted  to  the  drug  court  program. 

Once  diverted,  the  defendant  (now  referred  to  as  "client")  must  be  evaluated  by 
diversion  court  staff.  The  process  of  evaluating  a  potential  client  often  takes  two  or 
three  weeks,  which  allows  the  staff  time  to  observe  the  person's  level  of  commitment  to 
treatment.  Once  evaluated,  the  defendant  appears  at  the  next  session  of  the  drug 
court,  admits  to  sufficient  facts,  after  which  a  continuance  without  a  finding  will  be 
imposed.  The  Commonwealth  may,  at  that  time,  object  to  the  disposition  but  thus  far, 
no  defendant  has  been  denied  admission  to  the  program  because  of  a  "pure"  objection. 
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The  Commonwealth  can  preclude  the  defendant's  admission  to  the  drug  court  but  only 
in  the  situation  where  the  prosecution  refuses  to  dismiss  a  mandatory  drug  charge 
(school  or  park  zone  charge)  and  thereby  keeps  the  case  on  the  conventional  track  in 
the  originating  court. 

Once  admitted  to  the  program,  the  defendant-turned-client  begins  a  two-week 
orientation,  during  which  time  the  individual  is  acquainted  with  the  program 
requirements  and  the  available  treatment  options.  The  client  is  assigned  a  treatment 
team,  comprised  of  a  case  manager,  job  counselor,  and  on-site  probation  officer.  At 
the  conclusion  of  the  orientation,  the  client  is  admitted  into  the  first  of  four  phases,  each 
lasting  twelve  weeks.  In  the  first  phase,  the  client  reports  to  the  program  four  days  a 
week  for  individual  and  group  counseling  sessions,  and  every  Friday  for  court.  As  the 
client  advances  through  the  remaining  phases  and  demonstrates  freedom  from  drug 
abuse,  the  schedule  is  reduced,  with  emphasis  shifting  gradually  toward  job  counseling. 
Family  counseling  is  also  available  throughout  the  client's  treatment,  as  is  acupuncture, 
which  has  gained  acceptance  as  a  treatment  for  drug  dependency  and  related  physical 
symptoms  associated  with  addiction. 

Except  for  the  presence  of  a  robed  judge  and  several  court  officers,  the  drug 
court  is  not  a  conventional  court.  Rather  than  a  court  where  cases  are  adjudicated,  the 
drug  court  more  accurately  serves  as  a  probationary  program  directly  supervised  by  the 
judge.  Each  Friday,  the  judge  reviews  cases  from  two  perspectives.  First,  the 
treatment  representative  informs  the  court  how  the  client  has  fared  in  the  past  week. 
Specifically,  the  court  hears  a  summary  of  the  client's  interaction  with  clinic  personnel 
and  his  or  her  participation  in  the  support  group,  as  well  as  the  results  of  random  urine 
drug  screens.  In  addition,  Dorchester  Court  Probation  Officer  Betty  Julian  reports  about 
the  client's  participation  in  other  aspects  of  the  program  curriculum. 

The  judge  then  assesses  the  client's  performance  and  when  appropriate,  offers 
praise  and  encouragement.  The  week's  best  participants  are  rewarded  with  a  small 
star  in  the  color  of  their  choice,  which  is  attached  to  their  progress  sheet  to  the 
applause  of  fellow  clients.  The  observer  is  often  surprised  to  see  the  pride  and  obvious 
sense  of  accomplishment  generated  by  such  an  ostensibly  trivial  reward.  Clients  who 
have  a  more  negative  evaluation  are  generally  admonished  by  the  judge.  The  most 
severe  sanction  is  reserved  for  those  who  are  found  to  have  used  drugs  or  otherwise 
seriously  strayed  from  treatment.  Those  persons  are  generally  held  in  jail  for  a 
weekend  or  until  a  secure  treatment  detoxification  facility  "bed"  becomes  available. 
Procedurally,  this  detention  is  accomplished  by  holding  the  client  on  bail  and  returning 
him  or  her  to  the  drug  court  the  following  Monday  for  resumed  treatment.  The  ultimate 
penalty  in  the  drug  court  is,  of  course,  a  probation  surrender.  While  not  imposed  often, 
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Judge  Ziemian  has  committed  clients  to  relatively  long  sentences  when  they  have 
utterly  failed  to  comply  with  the  program's  terms.  This  sanction,  however,  has  never 
been  applied  to  a  client  who  progresses  beyond  phase  one,  suggesting  perhaps  that 
once  clients  succeed  in  clearing  the  initial  obstacles  of  their  addiction,  they  are  likely  to 
successfully  complete  the  program. 

In  contrast  to  the  judge's  function,  the  role  of  the  prosecutor  is  minimal.  In  fact, 
with  the  exception  of  the  threshold  question  of  whether  a  client  is  admitted  to  the 
program,  the  prosecutor  is  basically  superfluous.  Similarly,  the  role  of  the  defense 
attorney  is  reduced.  After  a  client  is  accepted  to  the  program,  legal  representation 
essentially  ends  unless  a  surrender  is  at  issue.  Then  counsel  is  assigned.  That 
responsibility  usually  befalls  the  sole  attorney  who  serves  on  duty  at  the  drug  court 
every  session,  Dorchester  Attorney  Edward  F.  Savage.  The  elimination  of  counsel 
appears  to  help  create  a  close  relationship  between  the  client  and  the  judge  which  is 
not  generally  seen  in  a  traditional  court. 

On  June  28,  1996,  a  milestone  occurred  in  the  drug  court.  The  first  client  to 
complete  the  entire  course  of  treatment  was  discharged  from  the  program.  While  a 
more  formal  graduation  ceremony  is  scheduled  for  September  when  more  clients  will  be 
able  to  participate,  the  applause  of  fellow  clients  and  the  praises  of  Judge  Ziemian 
undoubtedly  encouraged  all  who  were  present.  Of  the  72  other  clients  present  for 
review  on  that  day,  varying  degrees  of  success  were  demonstrated.  Twenty-one  were 
awarded  with  stars,  while  others  fared  less  well.  An  unusually  high  number,  three,  had 
been  arrested  since  their  last  review  for  new  offenses.  While  all  were  minor  offenses, 
such  as  shoplifting  or  trespassing,  two  were  given  surrender  notices  and  admonished. 
A  surrender  notice  does  not  necessarily  imply  that  the  client  will  be  committed,  but 
rather  seems  intended  to  serve  as  a  strong  incentive  to  adhere  to  the  terms  of 
probation  and  treatment.  Two  clients  were  held  on  bail,  one  to  be  returned  to  the 
program  after  the  weekend,  the  other  to  be  sent  for  one  month  to  a  secure  treatment 
facility. 

III.  CONCLUSIONS 

Has  the  drug  court  been  successful?  It  is  still  too  early  to  predict  whether  the 
recidivism  rate  of  the  program  graduates  will  be  reduced.  However,  optimism  may  be 
appropriate  since,  to  date,  drug  court  participants  have  not  been  arrested  for  any 
serious  offenses  once  beginning  treatment  in  the  program. 

Criticism  leveled  against  the  drug  court  among  law  enforcement  officials  is  not 
about  whether  the  court  benefits  appropriate  candidates,  but  whether  appropriate 
candidates  are  being  diverted.  To  understand  this  issue  requires  a  bit  of  background. 
To  the  uninitiated,  the  treatment  alternative  to  jail  offered  by  the  drug  court  would  seem 
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a  major  benefit  to  any  hypothetical  defendant,  but  in  reality,  actual  defendants  do  not 
consider  that  alternative  so  compelling.  A  defendant  charged  with  a  drug  crime,  or  a 
crime  to  support  a  habit,  is  within  the  realm  of  eligibility  for  the  drug  court  even  if  facing 
distribution  or  possession  with  intent  to  distribute  charges.  As  a  result,  for  many 
defendants  the  primary  draw  is  undoubtedly  the  ostensibly  lenient  disposition  offered  to 
participants:  a  continuance  without  a  finding  for  a  period  of  one  year  with  dismissal  after 
successfully  completing  the  term  of  probation.  Where  a  defendant  faces  a  long 
potential  committed  sentence,  such  a  disposition  creates  a  strong  incentive  to  seek 
treatment.  On  the  other  hand,  in  ordinary  drug  possession  cases,  this  incentive  is  often 
lacking  because  defendants  generally  receive  fairly  moderate  sentences  and  do  not 
have  to  deal  with  the  rigorous  probationary  terms  required  by  the  drug  court,  such  as 
daily  reporting. 

Because  jail  is  rarely  a  threat  to  a  defendant  charged  for  the  first  time  with  a 
possessory  crime,  only  those  persons  with  a  strong  desire  to  seek  treatment  will 
consider  the  option.  Hence,  the  person  with  a  fledgling  addiction  is  generally  not 
interested  in  the  diversion  program,  and  police  officers  and  prosecutors  become 
frustrated  to  see  the  more  serious  offenders  get  diverted  away  from  jail  and  into  the 
drug  court.  This  situation  is  somewhat  alleviated  by  the  drug  court's  stringent  criteria 
which  effectively  weeds  out  the  drug  dealer  who  is  only  looking  for  a  lenient  sentence, 
not  treatment.  But  law  enforcement  officials  operating  in  the  areas  served  by  the  drug 
court  are  conditioned  to  think  of  drug  offenders  in  one  category,  without  distinguishing 
them  as  either  users  qt  sellers,  thereby  creating  some  disenchantment  with  the 
program.  These  same  critics  are  also  inclined  to  view  the  person  recently  turning 
towards  drugs  as  being  the  only  ideal  target  for  the  drug  court;  the  "hard-core"  addict 
being  considered  as  too  far  gone  to  be  helped. 

Therein  lies  the  unanswered  question:  can  the  most  desperately  addicted  person 
be  reclaimed  as  functioning  members  of  society,  or  is  the  casual  user  who  has  just 
begun  to  fall  prey  to  crack  or  heroin  the  only  type  of  drug  user  who  can  still  be  helped 
by  the  drug  court?  Over  time,  we  will  see  if  the  graduates  of  the  drug  court  program 
can  maintain  drug-free  lifestyles.  For  now,  it  is  heartening  to  see  the  improvements  in 
the  lives  of  defendants  diverted  to  the  drug  court.  Some  of  the  people  who  had 
previously  never  taken  control  of  their  lives  are,  by  all  accounts,  looking  and  acting  like 
new  people.  They  are  working  one  or  even  two  jobs,  returning  to  school,  and 
participating  in  family  activities.  So,  regardless  of  its  future  failures  or  successes,  the 
drug  court  has  certainly  improved  the  quality  of  life  for  the  majority  of  its  clients,  and 
correspondingly  for  the  local  communities. 
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COMMONWEALTH  V.  DORMADY: 
SJC  ENFORCES  OFFICER'S  RELIANCE  ON  CHIEF'S  PROMISE  OF 
TRANSACTIONAL  IMMUNITY  DURING  INTERNAL  INVESTIGATION 

Gregory  I.  Massing 

Assistant  Attorney  General 

Appellate  Division,  Criminal  Bureau 

On  July  15,  1996,  the  Supreme  Judicial  Court  decided  Commonwealth  v. 
Dormadv.  423  Mass.  190  (1996),  a  case  of  interest  to  any  law  enforcement  officials 
involved  in  internal  affairs  investigations. 

Although  presented  with  an  opportunity  to  clarify  the  confusing  legal  doctrine 
created  by  Carney  v.  Citv  of  Springfield.  403  Mass.  604  (1988),  the  Court  did  not  do  so. 
For  those  charged  with  conducting  internal  investigations,  the  Dormady  case  does 
make  at  least  one  thing  clear:  continue  to  exercise  extreme  caution  in  ordering  officers 
to  testify;  if  you  are  not  careful,  your  order  may  result  in  preventing  prosecution  of  an 
officer  who  engages  in  criminal  activity  on  duty. 

Under  Carney,  officers  who  are  ordered  to  testify  and  refuse  to  do  so  on  the 
ground  that  they  may  incriminate  themselves  -  specifically  claiming  the  privilege  under 
article  12  of  the  Declaration  of  Rights  of  the  Massachusetts  Constitution  -  may  not  be 
disciplined  for  refusing  to  answer  questions  unless  they  are  given  transactional 
immunity.  Under  federal  law  and  in  most,  if  not  all,  other  states,  government  employees 
can  be  ordered  to  answer  and  fired  for  refusing  so  long  as  they  are  promised  that  their 
answers,  or  any  evidence  derived  from  their  answers,  will  not  be  used  against  them  in 
criminal  proceedings.  This  type  of  immunity  is  termed  "use  and  derivative  use" 
immunity.  Persons  who  receive  "transactional"  immunity,  by  contrast,  cannot  be 
prosecuted  for  anything  relating  to  the  subject  matter  of  their  testimony,  that  is,  the 
transaction  they  are  being  questioned  about.  Thus,  in  the  Commonwealth,  public 
employees  cannot  be  forced  to  testify,  or  disciplined  for  refusing,  unless  they  are  first 
promised  that  they  will  never  be  prosecuted  for  the  events  under  investigation. 

In  general,  only  prosecutors  can  make  valid  promises  not  to  prosecute;  police 
chiefs  or  heads  of  internal  affairs  units  cannot.  The  practical  effect  of  this  long-time  rule 
is  that  if  a  witness  testifying  at  an  investigation  asserts  the  article  12  privilege,  he  or  she 
can  insist  on  a  promise  of  transactional  immunity  from  the  attorney  general  or  a  district 
attorney.  However,  the  SJC  recently  declared  that  the  promise  of  a  single  district 
attorney  is  not  sufficient  to  compel  testimony  because  it  does  not  bind  all  the  other 
district  attorneys  or  the  attorney  general;  the  witness  can  demand  the  promise  of  all  the 
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district  attorneys  or  the  attorney  general.  Baglioni  v.  Chief  of  Police  of  Salem.  421 
Mass.  229  (1995).  In  Dormady.  the  SJC  went  one  step  further  and  held  that  even  if  the 
head  of  an  investigation  promises  transactional  immunity,  the  witness  can  still  refuse  to 
answer  questions  and  cannot  be  disciplined  for  refusing  to  do  so. 

But  what  happens  when  an  officer  is  called  to  testify,  claims  the  article  12 
privilege,  receives  a  promise  of  transactional  immunity  from  a  police  chief  but  not  a 
prosecutor,  and  then  -  even  though  he  does  not  have  to  -  proceeds  to  testify?  That  is 
the  question  raised  in  Dormady. 

In  1991,  Michael  Dormady,  then  a  Duxbury  police  officer,  allegedly  induced  an 
elderly  Duxbury  resident,  by  false  pretenses,  to  grant  him  an  easement  over  her 
property.  Dormady,  who  appeared  at  the  victim's  home  in  uniform,  allegedly  convinced 
her  to  sign  an  easement  when  she  thought  she  was  signing  a  document  giving 
Dormady  authority  to  help  her  sell  her  property.  Unbeknownst  to  the  victim,  Dormady 
owned  a  landlocked  parcel  next  to  hers;  when  he  later  began  to  construct  a  driveway 
across  her  property,  she  complained  to  the  Duxbury  police  department. 

The  department  ordered  Dormady  to  file  a  written  report,  which  he  did  without 
objection.  Later,  he  was  ordered  to  appear  and  testify  at  an  internal  hearing.  At  the 
hearing,  Dormady's  lawyer  made  reference  to  Carney  and  obtained  assurances  from 
the  Duxbury  Police  Chief  that  "there  is  no  criminal  intent  to  turn  this  into  a  criminal 
investigation  whatsoever  and  it  is  strictly  an  administrative  proceeding"  and  that 
Dormady  would  receive  the  "appropriate  immunity."  After  receiving  these  assurances, 
Dormady  testified  and  denied  any  wrongdoing.  The  police  department  ultimately 
recommended  dismissal,  and  a  town  civil  service  hearing  convened.  Once  again 
Dormady  was  called  to  testify,  indicated  his  willingness  to  do  so,  asked  for  and  received 
assurances  of  whatever  immunity  was  due  under  Carney,  and  denied  any  wrongdoing. 
The  town  dismissed  Officer  Dormady. 

The  Commonwealth  obtained  Dormady's  indictment  for  larceny  by  false 
pretenses  in  Plymouth  County  on  May  10, 1994.  He  moved  to  dismiss  on  the  ground 
that,  under  Carney,  he  was  immune  from  prosecution  because  the  police  chief  and 
town  counsel  had  granted  him  transactional  immunity.  The  Superior  Court  (Mathers,  J.) 
agreed  and  dismissed  the  indictment.  The  Commonwealth  appealed. 

The  Commonwealth  argued,  as  a  threshold  matter,  that  Dormady  had  not 
properly  invoked  the  article  12  privilege  and  had  testified  voluntarily.  The  Court 
disagreed  and  held  that  the  lower  court  was  not  clearly  erroneous  in  finding  that 
Dormady  had  been  ordered  to  testify  and  had  refused  to  do  so  unless  promised 
transactional  immunity. 


27 


In  Carnev.  the  SJC  had  "assumed  without  deciding"  that  a  police  chief  might 
have  authority  to  grant  transactional  immunity  without  the  consent  of  the  district 
attorney.  The  Commonwealth's  principal  argument  in  Dormadv  was  that  the  police 
chief  and  town  counsel  did  not  have  the  authority  to  grant  transactional  immunity,  and 
by  enforcing  their  promise,  the  Court  would  be  according  them  authority  which  they  had 
never  been  granted  before.  Although  the  SJC  reiterated  that  an  officer  could  properly 
refuse  to  testify  after  receiving  a  police  chiefs  or  town  official's  promise  of  transactional 
immunity,  the  Court  did  not  explicitly  resolve  the  question  left  open  in  Carney  as  to 
whether  or  not  immunity  promised  by  such  municipal  officials  would  be  held  valid. 

Instead,  the  Court  framed  the  issue  as  whether  a  promise  of  transactional 
immunity,  if  reasonably  relied  upon,  "should  be  enforced  when  given  by  a  police  chief 
and  town  counsel  without  the  prior  consent  of  the  Attorney  General  or  district  attorney." 
Because  Dormady  had  testified  in  reasonable  reliance  on  the  police  chief  and  town 
counsel's  promise  of  immunity,  the  SJC  permitted  the  immunity  to  stand.  According  to 
the  SJC,  given  the  ambiguous  case  law  at  the  time  of  Dormady's  testimony  (after 
Carney  and  before  Baglioni).  it  was  not  unreasonable  for  him  to  rely  on  the  promises  of 
the  municipal  officials. 

After  Dormady.  will  it  be  unreasonable  for  an  officer  to  rely  on  a  police  chiefs 
promise  of  transactional  immunity?  Because  Dormady  clearly  says  that  such  a  promise 
is  insufficient  to  compel  testimony  at  an  internal  hearing,  it  would  seem  unreasonable  to 
rely  on  a  chiefs  promise.  On  the  other  hand,  because  the  Dormady  Court  enforced 
exactly  this  type  of  promise,  future  litigants  may  be  able  to  argue  that  such  reliance 
continues  to  be  reasonable.  The  defendant  in  Dormadv  received  the  best  of  both 
worlds:  if  he  had  refused  to  testify  after  the  chief  promised  him  immunity,  he  could  not 
have  been  disciplined,  but  since  he  did  testify  in  reliance  on  the  promise,  he  became 
immune  from  prosecution. 

What  steps  can  those  conducting  investigative  hearings  take  to  avoid  the  pitfalls 
of  Dormady  and  Carney?  At  the  outset,  require  a  clear  and  unequivocal  refusal  to 
answer.  If  there  is  resistance  to  answering  questions,  clarify  the  reason  for  the 
resistance.  Is  the  witness  claiming  the  privilege  against  self-incrimination?  If  so,  does 
the  witness  rely  on  the  Fifth  Amendment  or  on  article  12?  Do  not  allow  the  witness  to 
cooperate  voluntarily  on  the  one  hand,  while  requesting  immunity  on  the  other. 
Although  public  employees  cannot  be  punished  for  invoking  their  privilege  against  self- 
incrimination,  they  do  not  have  to  be  given  immunity  if  they  testify  voluntarily  or  if  they 
do  not  claim  that  their  answers  might  tend  to  incriminate  them.  Whenever  possible, 
obtain  a  statement  on  the  record  that  the  witness  wishes  to  testify,  waives  the  right 
against  self-incrimination,  and  is  not  relying  on  any  promise  of  immunity. 
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If  a  claim  of  privilege  is  made  under  article  12,  the  lesson  of  Dormadv  is  clear: 
stop  the  hearing  and  consult  with  a  prosecutor.  Before  compelling  any  testimony, 
making  any  promises,  or  taking  any  disciplinary  action,  consult  with  the  district  attorney 
for  your  district  or  with  the  Attorney  General's  office,  and  do  not  proceed  unless  they 
are  willing  to  forego  prosecution. 

Finally,  avoid  making  any  offers  of  immunity.  Even  if  a  police  chief  promises 
immunity,  the  officer  under  investigation  can  still  refuse  to  testify  and  cannot  be 
disciplined  for  that  refusal.  On  the  other  hand,  if  the  officer  testifies  because  of  a  chiefs 
promise  and  is  able  to  convince  a  court  that  the  reliance  was  reasonable,  immunity  from 
prosecution  may  follow. 


29- 


ENHANCED  911  SYSTEM  TRIGGERS  QUESTIONS 
ABOUT  "SILENT"  CALLS 

Elisabeth  J.  Medvedow 
Assistant  Attorney  General,  Criminal  Bureau 

The  enhanced  91 1  system  (e-91 1)  is  now  in  effect  in  286  municipalities 
throughout  the  Commonwealth.  Under  the  new  system,  the  telephone  number  and 
address  of  the  individual  dialing  911  is  automatically  displayed  to  the  primary  PSAP 
(public  safety  answering  point),  which  in  all  localities  includes  police  and  in  certain 
areas,  fire  departments  and  county-sponsored  community  centers  as  well.    In  most 
instances,  the  address  includes  the  specific  section  of  the  city  in  which  the  call 
originated. 

On  occasion,  the  police  receive  a  "silent  91 1"  call;  that  is,  91 1  is  dialed  but  the 
caller  remains  silent.  Regulations  promulgated  by  the  Statewide  Emergency 
Telecommunications  Board  within  the  Executive  Office  of  Public  Safety  establish  a 
protocol  for  silent  or  unanswered  calls.  The  protocol,  set  forth  in  560  C.M.R.  2.06(4), 
under  the  heading  "Special  Circumstances",  mandates  that  when  a  silent  call  comes  in, 
the  Police  Department  receiving  the  call  must  "call  back"  the  displayed  number.  If  there 
is  no  answer  on  the  "callback",  the  Police  Department  is  then  "urged"  to  dispatch  an 
emergency  response  unit  to  the  displayed  address. 

The  question  arises  as  to  what  should  happen  when  the  police  go  directly  to  the 
displayed  address,  knock  on  the  door  and  receive  no  response.  Should  the  police 
break  into  the  premises?  The  issue,  of  course,  is  the  requirement  regarding  warrants. 
Warrantless  entries  into  homes  are  generally  authorized  only  under  specific  exceptions 
to  the  warrant  requirement.  Evidence  obtained  from  warrantless  searches  that  do  not 
qualify  under  one  of  the  exceptions  is  usually  subject  to  suppression. 

Each  municipality  has  its  own  protocol  for  determining  what  course  of  action 
should  be  taken  in  this  situation.  In  general,  a  number  of  factors  are  considered  before 
an  order  is  issued  directing  the  officers  to  make  a  warrantless  entry  into  a  home.  For 
example,  officers  are  instructed  to  conduct  a  quick  visual  examination  of  the  premises 
to  see  if  any  locks  have  been  jimmied  or  windows  broken.  Are  there  audible  distress 
sounds?  Is  there  a  history  of  problems  at  the  address?  Can  the  neighbors  provide  any 
information? 

If  the  police  find  nothing  amiss,  they  face  the  difficult  question  of  whether 
breaking  into  the  house  is  warranted.  There  is  a  theory,  known  alternatively  as  the 
"community  caretaker"  exception  or  the  "emergency"  exception,  under  which  the  police 
may  be  able  to  justify  breaking  into  a  person's  home  in  the  silent  e-91 1  situation.  This 
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exception  comes  into  play  when  police  operate  in  such  a  way  that  is  "totally  divorced 
from  the  detection,  investigation,  or  acquisition  of  evidence  relating  to  the  violation  of  a 
criminal  statute".  Cady  v.  Dombrowski.  413  U.S.  433  (1973).  In  this  instance,  the 
traditional  laws  applying  to  search  and  seizure  may  not  necessarily  apply. 

In  Massachusetts,  the  appellate  courts  have  explicitly  acknowledged  the 
"community  caretaking/emergency"  exception  to  the  warrant  requirement  on  three 
occasions.  First,  in  1990,  the  Appeals  Court  upheld  a  warrantless  stop  of  an 
automobile  based  on  an  anonymous  tip  that  a  drunk  driver  was  operating  a  car  in  which 
three  small  children  were  passengers.  According  to  the  Court,  the  circumstances 
"presented  an  emergency  situation  requiring  immediate  action  for  the  protection  of  life 
and  property."  Commonwealth  v.  Hurd.  29  Mass.  App.  Ct.  929  (1990).  The  Court 
continued  by  stating  that  "[t]he  need  to  protect  or  preserve  life  or  avoid  serious  injury  is 
justification  for  what  would  be  otherwise  illegal  absent  an  exigency  or  emergency". 

In  the  two  other  cases,  however,  the  Appeals  Court  rejected  the 
Commonwealth's  claim  that  the  "emergency"  exception  should  apply.  In 
Commonwealth  v.  Bates.  28  Mass.  App.  Ct.  217  (1990),  police  executed  a  warrantless 
entry  into  a  missing  woman's  apartment  and  found  the  defendant,  lying  intoxicated  on  a 
couch,  with  a  handgun  and  ammunition  nearby.  Based  on  the  fact  that  the  initial  call 
about  the  missing  woman  had  come  into  one  police  station  at  9  p.m.,  but  was  not 
reported  to  the  station  which  ultimately  dispatched  officers  to  the  woman's  apartment 
until  three  hours  later,  the  Court  concluded  that  the  situation  was  not  a  true 
"emergency"  which  would  justify  the  warrantless  entry  into  private  premises. 

More  recently,  the  Appeals  Court  again  declined  to  accept  the  Commonwealth's 
invocation  of  the  "emergency"  exception  where  the  police  entered  the  private  home  of  a 
suspected  drunk  driver  who  had  just  caused  an  accident.  Commonwealth  v. 
DiGeronimo.  38  Mass.  App.  Ct.  714  (1995).  Immediately  after  the  accident,  the 
defendant,  visibly  intoxicated,  drove  himself  home  and  called  the  police  to  report  what 
had  happened.  When  an  officer  arrived  at  the  defendant's  home,  he  knocked  loudly  on 
the  door,  announcing  his  status  as  a  police  officer.  The  defendant  did  not  respond. 
The  officer  radioed  the  police  station  and  had  someone  call  the  defendant's  telephone 
number,  but  the  line  was  busy.  After  getting  permission  from  his  supervisor  to  enter  the 
apartment  to  "check  on  the  welfare"  of  the  defendant,  the  officer  gained  access  to  the 
apartment  by  using  a  security's  guard's  passkey  and  found  the  defendant  drunk. 
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Although  acknowledging  the  police  officer's  "good  faith  -  indeed,  [his] 
commendable  intent  - ",  the  Court  held  that  the  entry  into  the  apartment  was  not 
justified  under  the  "emergency"  exception  to  the  warrant  requirement  because  the  facts 
did  not  suggest  that  the  defendant  was  injured,  or  in  any  sort  of  life-threatening 
situation.    As  a  result,  the  police  could  have  obtained  a  warrant  if  entry  to  the 
apartment  was  deemed  necessary. 

Very  recently,  in  a  case  which  invokes  the  concept  of  the  "community 
caretaking"  the  Supreme  Judicial  Court  upheld  the  OUI  conviction  of  a  woman  whose 
car  door  was  opened  by  a  state  trooper  based  solely  on  his  belief  that  the  driver  may 
have  been  in  distress.  In  Commonwealth  v.  Leonard.  422  Mass.  504  (1996),  the 
defendant  veered  off  into  a  breakdown  lane  immediately  after  being  passed  by  a  state 
police  trooper.  The  trooper  turned  around  and  pulled  alongside  the  car  while  activating 
his  blue  lights,  PA  system  and  air-horn.  The  driver  did  not  respond.  The  trooper  then 
knocked  on  the  driver's  window  a  few  times  and  still  got  no  response.  Finally,  the 
trooper  opened  the  car  door  and  was  greeted  by  a  verbally  abusive  woman  who 
smelled  of  alcohol.  The  trooper  arrested  her  for  OUI.  She  was  convicted  and  on 
appeal,  she  challenged  the  opening  of  her  car  door  as  a  warrantless  search  in  violation 
of  article  14  of  the  Massachusetts  Declaration  of  Rights  and  the  Fourth  Amendment  to 
the  United  States  Constitution. 

Without  ever  mentioning  the  term  "community  caretaker",  the  SJC  declared  that 
the  trooper  was  "doing  his  duty  as  he  patrolled  the  highway  to  inquire  whether  the  driver 
of  the  automobile  was  ill  or  in  some  other  kind  of  difficulty".  The  Court  further  stated 
that  "what  [the  trooper]  did  here  was  a  minimally  intrusive  response  to  one  of  the  myriad 
and  uncategorizable  events  that  may  alert  an  officer  that  his  assistance  may  be 
required".  While  the  SJC's  recognition  of  a  police  officer's  multifaceted  responsibilities 
is  promising,  we  should  not  lose  sight  of  the  fact  that  historically,  courts  have  viewed 
warrantless  intrusions  of  a  motor  vehicle  with  far  greater  leniency  than  warrantless 
invasions  into  a  private  residence. 

The  only  case  in  the  United  States  which  directly  involved  a  warrantless  entry 
into  a  home  based  on  a  silent  91 1  call  arose  in  Washington  state.  State  v.  Lynd.  771 
P.2d  770  (Wash.  App.  Ct.  1989).    A  police  officer  was  dispatched  to  investigate  a  91 1 
hang-up  call  from  a  known  address.  Before  going  to  the  location,  the  officer  called  the 
telephone  number  and  received  a  busy  signal.  Upon  arriving  at  the  house,  the  officer 
saw  one  of  the  residents  packing  items  into  a  car,  sporting  a  recent  cut  on  his  face. 
When  questioned  about  the  cut,  the  man  explained  that  his  wife  and  he  had  been 
fighting  and  the  wife  had  hit  him  in  the  face.  The  man  then  admitted  that  he  had 
pushed  his  wife  to  the  floor,  sat  on  her,  and  slapped  her,  at  which  point  she  left  and 
went  down  the  street  to  her  mother's  house.  The  man  refused  to  allow  the  officer  to 
enter  the  house  to  check  on  the  wife.  Without  attempting  to  verify  the  man's  version  of 
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his  wife's  whereabouts  or  obtain  a  search  warrant,  the  officer  went  into  the  house. 
There,  she  discovered  a  marijuana-growing  operation.  The  defendant  moved  to 
suppress  the  evidence  seized  as  a  result  of  the  officer's  warrantless  search. 

The  Washington  state  court  explained  that  an  emergency  situation  can  justify  a 
warrantless  search,  but  only  where  an  officer  "subjectively  believed  an  emergency 
existed",  and  where  a  "reasonable  person  in  the  same  circumstances  would  have 
thought  an  emergency  existed".    Here,  the  justification  was  based  on  the  officer's 
knowledge  that  a  91 1  hang-up  call  had  occurred  at  the  defendant's  house;  the 
telephone  line  was  busy  immediately  thereafter;  the  defendant  admitted  to  having  been 
involved  in  a  domestic  altercation;  he  was  packing  a  car  as  if  to  leave;  and  he  had 
refused  to  allow  the  officer  to  enter  his  house  to  check  for  his  wife.  The  Court 
concluded  that  it  was  "reasonable  for  [the  officer]  to  fear  that  [the  wife]  remained  inside, 
injured",  and  that  the  officer  would  have  been  "derelict  in  her  duty  as  a  police  officer  in 
not  entering  the  residence  to  check  on  [her]". 

In  a  somewhat  analogous  situation,  the  First  Circuit  Court  of  Appeals  upheld  a 
warrantless  entry  into  a  private  home.  In  United  States  v.  Tibolt.  72  F.3d  965  (1st  Cir. 
1995),  the  police  responded  to  a  security  alarm  going  off  at  a  private  residence.  The 
security  company  was  unable  to  reach  anyone  at  the  house,  and  called  the  police  to 
report  the  situation.  When  the  officer  arrived,  there  were  two  houses,  both  of  which 
were  concealed  from  view,  and  two  driveways,  separated  only  by  a  tree  and  some 
shrubbery.  The  officer  mistakenly  chose  the  wrong  driveway  and  as  a  result,  went  to 
the  wrong  house.  He  checked  the  perimeter  of  the  house  and  found  no  signs  of  forced 
entry.  He  did  find,  however,  an  unlocked  door.  He  opened  the  door,  yelled  to  alert 
anyone  inside  that  he  was  there,  and  promptly  called  for  backup.  The  two  officers  then 
entered  the  house  and  conducted  a  limited  search  for  intruders.  While  there,  the 
officers  discovered  a  marijuana-growing  facility.  They  left,  obtained  a  search  warrant, 
and  returned  to  the  premises  to  execute  the  warrant. 

The  government  asserted  the  "community  caretaker"  exception,  but  the  First 
Circuit  declined  to  construe  the  situation  in  that  vein.  Instead,  the  Court  held  that 
exigent  circumstances  existed  to  justify  the  warrantless  entry  based  on  the  likelihood 
that  an  intruder  was  inside  the  premises.  The  Court's  characterization  of  "exigent", 
however,  sounded  remarkably  similar  to  the  community  caretaker  exception. 
Specifically,  the  First  Circuit  stated  that  the  officer  "reasonably  could  have  concluded 
that  there  was  an  imminent  risk  'to  the  lives  or  safety  of  the  public' ". 

Finally,  the  most  universally  recognized  treatise  on  search  and  seizure 
unequivocally  asserts  that  police  "may  enter  a  dwelling  without  a  warrant  to  render 
emergency  aid  and  assistance  to  a  person  they  reasonably  believe  to  be  in  distress  and 
in  need  of  that  assistance."  LaFave,  Search  and  Seizure.  §  6.6(a)  (2d  ed.  1987).  To 
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invoke  the  "emergency"  exception,  the  state  must  demonstrate  that  there  was 
"evidence  which  would  lead  a  prudent  and  reasonable  official  to  see  a  need  to  act". 
One  court  has  defined  the  test  as  whether  "the  officers  would  have  been  derelict  in  their 
duty  had  they  acted  otherwise".  State  v.  Hetzko.  283  So.2d  49  (Fla.  Dist.  Ct.  App. 
1973). 

As  the  cases  above  illustrate,  there  is  no  definitively  established  law  concerning 
warrantless  entries  into  private  residences  by  police  officers  confronted  with  a  silent  e- 
911  call.  Because  the  law  is  not  clearly  established,  officers  who  enter  a  house  without 
a  warrant  in  the  silent  e-911  situation  based  on  a  reasonable  belief  that  an  emergency 
may  exist  and  that  a  person  may  be  in  immediate  need  of  assistance,  will  likely  have 
qualified  immunity  for  their  conduct. 

Recent  Massachusetts  precedent,  although  focused  generally  on  motor  vehicles, 
suggests  that  the  courts  will  uphold  warrantless  entries  into  private  homes  where  an 
officer  is  acting  in  the  capacity  of  a  "community  caretaker".  Less  clear,  however,  is 
whether  evidence  of  a  crime  observed  by  officers  who  have  executed  a  warrantless 
entry  into  a  private  home  based  on  a  silent  e-91 1  call  would  be  admissible  at  trial.  The 
answer  can  only  be  determined  on  a  case-by-case  basis  due  to  the  fact-specific  nature 
of  the  circumstances.  If  the  warrantless  entry  into  the  home  was  not  a  pretext  for 
criminal  investigatory  purposes,  and  the  scope  of  the  search  was  limited  to  be 
commensurate  with  the  emergency  situation,  any  evidence  seized  as  a  result  of  the 
warrantless  search  stands  a  good  chance  of  being  held  admissible.  Where  evidence  of 
a  crime  is  seen  during  this  type  of  limited  search  and  the  emergency  situation  has 
ended,  the  best  practice  would  seem  to  be,  however,  for  police  to  secure  the  area  and 
obtain  a  search  warrant. 
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SHARING  JUVENILE  ARREST  INFORMATION 
[  WITH  PUBLIC  SCHOOLS 

Norah  Wylie 

Former  Assistant  Attorney  General 

Family  and  Community  Crimes  Bureau 

Over  the  past  several  years,  concerns  about  the  safety  of  the  Commonwealth's 
public  schools  have  increased  significantly.  Educators,  parents,  students  and  members 
of  law  enforcement  have  all  recognized  that  a  critical  issue  facing  public  schools  today 
is  how  to  maintain  a  safe  and  tranquil  school  environment.  The  presence  of  drugs  or 
weapons  in  school  can  clearly  pose  a  threat  to  the  school  community.  Gang  activity  in 
the  community  at  night  and  on  weekends  can  often  spill  over  and  erupt  in  a  school 
setting  if  members  of  rival  gangs  attend  the  same  school.  Furthermore,  in  many  cases, 
victims  may  attend  classes  with  their  assailants  without  the  knowledge  of  school 
administrators.  For  these  reasons,  many  school  administrators  wish  to  be  informed 
when  students  are  arrested.  For  students  over  the  age  of  17,  school  officials  can  obtain 
such  arrest  information  by  checking  the  daily  log.  G.L.  c.  41,  §  98F,  requires  each 
department  to  keep  "a  daily  log,  written  in  a  form  that  can  easily  be  understood,"  and  to 
make  entries  in  the  log  "available  without  charge  to  the  public."  The  daily  log  must 
contain,  "in  chronological  order,  all  responses  to  valid  complaints  received,  crimes 
reported,  the  names  and  addresses  of  persons  arrested  and  the  charges  against  such 
persons  arrested."  By  checking  the  daily  log,  a  school  administrator  could  find  out 
whether  any  student  over  the  age  of  17  has  been  arrested. 

Whether  the  names  of  juveniles  who  have  been  arrested  should  appear  in  the 
daily  log  is  an  open  question.  The  daily  log  statute  itself  is  silent  on  this  issue. 
However,  because  of  the  focus  on  rehabilitation  rather  than  on  public  safety  in  the 
juvenile  system,  and  because  juvenile  court  proceedings  have  traditionally  been  closed 
to  the  public,  an  argument  can  be  made  that  a  juvenile's  name  and  address  should  not 
be  included  in  the  daily  log.  Many  departments,  as  a  matter  of  policy,  simply  record 
juvenile  arrests  as  "A  juvenile,"  without  giving  the  address.  Other  departments  maintain 
a  separate  non-public  log  of  juvenile  arrest  information.  In  such  cases,  school  officials 
could  not  find  out  whether  students  in  their  schools  had  been  arrested. 

Because  of  several  significant  changes  in  the  juvenile  justice  system  in 
Massachusetts  over  the  past  few  years,  many  police  departments  may  want  to  review 
their  policies  concerning  juvenile  arrest  records.  In  1985,  G.L.  c.  1 19,  §  60A,  was 
amended  to  allow  probation  officers  to  publicize  the  name  of  a  juvenile  between  the 
ages  of  14  and  17  who  was  before  the  court  on  a  new  felony  offense  and  who  had 
been  adjudicated  delinquent  on  two  previous  offenses  that  would  have  been  a  felony  if 
he  or  she  were  an  adult.  Since  1990,  juvenile  trials  for  first  and  second  degree  murder 
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have  been  open  to  the  public  pursuant  to  G.L  c.  1 19,  §  65.  Furthermore,  in  the 
complete  overhaul  of  the  juvenile  justice  system,  the  Legislature  again  amended  G.L.  c. 
1 19,  §  60A  to  allow  the  public  greater  access  both  to  juvenile  trials  and  the  juvenile 
court  records.  Permitting  the  public  to  attend  these  trials,  and  to  inspect  juvenile  court 
records  in  certain  felony  cases,  undercuts  the  argument  that  daily  logs  should  not 
include  the  name  of  a  juvenile  arrested  for  such  offenses  since  the  public  will  learn  of 
the  juvenile's  identity  at  the  time  of  trial.  In  developing  a  protocol  for  logging  juvenile 
arrest  information,  police  departments  should  consult  with  the  local  District  Attorney's 
office  and  evaluate  the  need  for  school  officials  to  be  aware  of  the  arrests  of  juveniles  in 
cases  that  may  have  an  impact  on  the  safety  of  a  school  environment. 
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POLICE  POWERS  AND  EXTRATERRITORIAL  ARRESTS 

David  R.  Marks 

Assistant  Attorney  General 

Insurance  Fraud  Division 

Fair  Labor  and  Business  Practices  Bureau 

Recently,  the  Supreme  Judicial  Court  has  revisited  the  area  of  police  powers  and 
extraterritorial  arrests,  marking  again  the  boundaries  within  which  police  officers  may 
lawfully  act  outside  their  territorial  jurisdiction. 

A  police  officer  has  the  power  to  execute  an  arrest  warrant  anywhere  in  the 
state.  G.L.  c.  41,  §§  94,  95,  98.  Generally,  however,  police  officers  do  ngi  have  the 
power  to  make  a  warrantless  arrest  outside  the  boundaries  of  their  territory.  There  are 
notable  exceptions  to  this  common  law  rule,  however.  For  example,  under  G.L.  c.  41,  § 
98A,  a  police  officer  may,  while  in  pursuit,  arrest  someone  in  an  outside  jurisdiction,  but 
only  if  the  offense  is  an  "arrestable"  one  and  was  committed  in  the  officer's  presence 
and  in  the  officer's  own  jurisdiction. 

In  Commonwealth  v.  Grise.  398  Mass.  247  (1986),  the  Supreme  Judicial  Court 
ordered  suppression  of  all  evidence  where  two  Ludlow  police  officers,  while  in 
Springfield,  had  observed,  pursued  and  arrested  an  individual  whom  they  believed  was 
driving  under  the  influence  of  alcohol.  The  SJC  stated  that  because  the  police  were 
outside  of  their  jurisdiction,  they  were  acting  as  private  citizens  while  in  Springfield  and 
could  not,  therefore,  arrest  an  individual  for  a  misdemeanor.  A  few  years  later,  in 
Commonwealth  v.  LeBlanc.  407  Mass.  70  (1990),  the  SJC  again  suppressed  evidence 
arising  from  an  OUI  arrest.  There,  a  Natick  police  officer  saw  a  car  go  through  a  red 
light  while  speeding  in  Natick.  The  officer  followed  the  car  into  Framingham,  and 
arrested  the  driver  for  operating  under  the  influence.  The  SJC  held  that  the  stop  and 
arrest  were  both  unlawful  because  under  the  fresh  pursuit  statute,  an  arrestable  offense 
must  not  only  have  been  committed  in  the  officer's  presence  and  jurisdiction,  but  the 
reasonable  grounds  to  believe  that  the  offense  had  been  committed  also  had  to  have 
occurred  in  the  officer's  own  jurisdiction.  Because  the  officer  in  LeBlanc  did  not  form 
the  reasonable  belief  that  the  driver  was  operating  under  the  influence  until  after  the 
driver  had  been  stopped  in  Framingham,  the  Court  affirmed  the  suppression  of  all 
evidence  resulting  from  the  stop  and  arrest. 

The  police  in  both  Grise  and  LeBlanc  were  essentially  acting  as  private  citizens 
when  they  entered  the  neighboring  jurisdictions  and  therefore,  were  not  able  to  execute 
misdemeanor  arrests  because  private  citizens  are  only  permitted  to  arrest  individuals 
where  a  felony  has  "in  fact"  been  committed.  The  rule  is  relaxed  where  police  officers 
are  acting  as  private  citizens  outside  their  jurisdiction,  but  only  where  the  police  have 
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probable  cause  to  believe  that  a  felony  has  been  committed.  The  SJC  also  pointed  out 
in  both  Grise  and  LeBlanc  that  police  departments  could  validate  extraterritorial  arrests 
by  having  their  officers  sworn  in  as  "special  officers"  on  the  police  forces  of  neighboring 
municipalities  under  G.L.  c.  41,  §  99. 

The  case  of  Commonwealth  v.  Morrissey.  422  Mass.  1  (1996),  is  an  example  of 
how  police  officers  are  permitted  to  make  arrests  outside  their  own  jurisdictions  in 
certain  circumstances.  A  Sterling  police  officer  was  in  West  Boylston  at  the  request  of 
the  officer  in  charge  in  West  Boylston.  On  his  way  out  of  West  Boylston,  the  Sterling 
officer  saw  a  car  being  driven  in  a  dangerous  fashion.  The  officer  radioed  his 
observations  to  the  West  Boylston  officer  in  charge  who  asked  the  Sterling  officer  to 
stop  the  car.  The  Sterling  officer  complied,  stopped  the  car,  and  asked  the  driver  to  get 
out  of  the  car  and  provide  his  license.  At  that  point,  the  West  Boylston  officer  arrived 
and  took  charge  of  the  investigation. 

The  two  towns  did  not  have  a  mutual  aid  agreement  under  G.L.  c.  40,  §  8G.  Nor 
had  the  commanding  officer  in  West  Boylston  requested  the  assistance  of  a  Sterling 
police  officer  from  the  Sterling  commanding  officer  under  G.L.  c.  41,  §  99. 

The  SJC  held  that  although  the  Sterling  officer  was  acting  as  a  private  citizen, 
under  G.L.  c.  37,  §  13,  police  officers,  constables,  and  sheriffs  may  "require  suitable  aid 
in  the  execution  of  their  office  in  a  criminal  case,  in  the  preservation  of  the  peace,  [or]  in 
the  apprehending  or  securing  of  a  person  for  a  breach  of  the  peace."  See  also  G.L.  c. 
41 ,  §§  94,  98.  A  person  who  fails  to  assist  a  police  officer,  after  having  been  asked  to 
do  so,  is  subject  to  criminal  penalties.  G.L.  c.  268,  §  24.  Thus,  the  West  Boylston 
officer  had  the  authority  to  request  the  help  of  the  Sterling  officer,  and  had  the  Sterling 
officer  refused,  he  could  have  been  subject  to  criminal  sanctions. 

Two  very  recent  SJC  opinions  are  also  instructive  on  these  types  of 
extraterritorial  stops  and  arrests.  In  Commonwealth  v.  Gray.  423  Mass.  293  (1996),  a 
Watertown  police  officer  observed  a  car  speeding  in  Watertown.  As  a  result,  the  officer 
sounded  his  horn  and  activated  the  cruiser  lights  to  signal  the  car  to  stop.  The  officer, 
who  was  in  plain  clothes  and  an  unmarked  car,  pulled  alongside  the  defendant's  car 
and  displayed  his  gold  police  badge  by  holding  it  in  his  hand  and  pressing  it  against  the 
window  of  his  car.  The  driver  did  not  stop  until  he  was  in  Waltham.  In  the  course  of  a 
pat  down,  the  police  officer  found  a  large  quantity  of  cocaine  in  the  defendant's  jacket. 
The  Supreme  Judicial  Court  affirmed  the  denial  of  the  defendant's  motion  to  suppress, 
holding  that  because  the  arrestable  offense  of  failing  to  stop  for  a  police  officer  occurred 
in  Watertown,  the  officer  was  in  fresh  and  continued  pursuit  under  G.L.  c.  41,  §  98A, 
when  he  stopped,  frisked,  and  arrested  the  defendant  in  Waltham. 
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In  Commonwealth  v.  Claiborne,  the  Brookline  and  Newton  police  were  jointly 
investigating  a  series  of  armed  robberies  that  had  occurred  in  both  jurisdictions  and 
appeared  to  have  the  same  perpetrator.  On  the  night  in  question,  a  robbery  similar  to 
the  previous  ones  took  place  in  Newton.  A  Newton  detective  radioed  both  Newton  and 
Brookline  police  about  the  incident,  and  asked  them  to  be  on  the  lookout  for  a  "boxy" 
maroon  station  wagon.  Based  on  the  perpetrator's  escape  route  in  a  previous  robbery, 
Brookline  detectives  projected  an  interception  point  in  Brookline  near  the  Boston  line. 
As  expected,  the  car  appeared  with  a  lone  driver,  who  fit  the  description  of  the 
perpetrator,  operating  in  the  anticipated  direction  given  the  passage  of  time  since  the 
robbery.  By  then,  however,  the  police  were  in  Boston. 

The  Brookline  detectives  were  not  special  Boston  police  officers,  nor  were  they 
in  fresh  pursuit  (the  crime  not  having  been  committed  in  their  presence),  nor  had  they 
received  authority  from  Boston  police  to  stop  the  defendant.  The  SJC  held  that 
although  the  Brookline  detectives  were  acting  as  private  citizens,  they  had  probable 
cause  to  believe  that  a  felony  had  been  committed  and  that  the  defendant  had 
committed  it.  In  so  ruling,  the  SJC  adopted  the  reasoning  and  holding  of 
Commonwealth  v.  Harris.  11  Mass.  App.  Ct.  165  (1981). 
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SJC  ANNOUNCES  NEW  RULE  FOR  WHEN 
A  PERSON  IS  "SEIZED"  BY  POLICE 

Robert  N.  Sikellis 
Assistant  Attorney  General,  Narcotics  and  Special  Investigations  Division 

Criminal  Bureau 

The  Massachusetts  Supreme  Judicial  Court  has  recently  decided  a  case  which 
announced  a  new  rule  with  respect  to  when  a  person  is  "seized"  by  police.  In 
Commonwealth  v.  Stoute.  422  Mass.  782  (1996),  the  Court  considered  whether  a 
person  is  seized  when  a  police  officer  begins  to  pursue  the  person  or  only  when  the 
person  is  physically  detained  by  the  officer.1  The  Court  ruled  that,  for  purposes  of 
article  14  of  the  Declaration  of  Rights  of  the  Massachusetts  Constitution,  "a  person  is 
seized  .  .  .  when  a  police  officer  initiates  a  pursuit  with  the  obvious  intent  of  requiring 
the  person  to  submit  to  questioning."  As  such,  the  analysis  is  whether,  at  the  point 
pursuit  began,  the  officers  had  an  objectively  reasonable  suspicion  of  criminal  activity, 
based  on  specific  and  articulable  facts,  to  justify  the  pursuit. 

In  Stoute.  three  plain  clothes  detectives  were  told  by  a  group  of  kids  that  one  of 
two  boys  on  a  bicycle  who  had  just  passed  the  group  had  a  gun.  The  detectives,  who 
had  seen  the  boys  on  the  bicycle,  turned  their  vehicle  around  and  headed  in  the 
direction  of  the  bicyclists.  Upon  seeing  the  two  boys,  the  officers,  who  were  in  a  high 
crime  area,  pulled  up  alongside  the  young  men  and  said,  "Police,  hold  up  a  minute." 
One  of  the  two  bicyclists  stopped  and  was  frisked.  Nothing  was  found. 

The  other  bicyclist,  the  defendant,  continued  to  ride  down  the  street  at  an 
increased  rate  of  speed.  The  detectives  pulled  up  alongside  him  and  again  asked  him 
to  stop.  Instead,  the  defendant  rode  his  bicycle  onto  the  sidewalk,  jumped  off  it,  and 
ran  in  the  direction  opposite  to  the  one  in  which  he  had  been  riding.  While  pursuing  the 
defendant  on  foot,  one  of  the  detectives  saw  him  discard  a  white  plastic  bag.  The 
defendant  was  eventually  caught.  The  package,  retrieved  by  the  detectives,  turned  out 
to  contain  cocaine.  Marijuana  was  also  found  on  the  defendant  following  his  arrest. 


*Of  course,  a  person  also  may  be  seized  in  a  constitutional  sense  when,  having 
been  stopped  by  law  enforcement  officials,  he  remains  and  responds  to  a  police 
officer's  inquiries.  In  those  circumstances,  the  question  of  seizure  turns  in  large  part  on 
whether  a  reasonable  person  would  have  felt  able  to  terminate  the  interview  with  law 
enforcement  officials.  See  Commonwealth  v.  Thinh  Van  Cao.  419  Mass.  383,  387 
(1995). 
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In  addressing  the  defendant's  argument  that  his  motion  to  suppress  should  have 
been  allowed,  the  Court  rejected  the  holding  that  a  person  is  seized  only  when  a  police 
officer  actually  lays  hands  on,  and  manages  to  detain,  a  person. 

Instead,  the  Supreme  Judicial  Court  held  that  the  state  Constitution  provides 
greater  protection  to  a  person  than  does  the  Fourth  Amendment  in  defining  the  moment 
at  which  a  person's  liberty  has  been  significantly  restrained  by  the  police,  so  that  he 
may  be  said  to  have  been  "seized."  Rejecting  the  argument  that,  as  a  matter  of  policy, 
it  would  be  unwise  to  reward  flight  from  police  by  the  exclusion  of  evidence  discarded 
during  the  flight,  the  Supreme  Judicial  Court  ruled  that  pursuit  is  the  functional 
equivalent  of  a  seizure.  In  so  doing,  the  SJC  stated  that  "the  person  being  pursued  is 
plainly  the  object  of  an  official  assertion  of  authority,  which  does  not  intend  to  be 
denied,  and  which  infringes  considerably  on  the  person's  freedom  of  action."  Stoute. 
422  Mass.  at  789. 

Despite  finding  that  the  officers'  pursuit  in  this  case  constituted  a  seizure,  the 
Court  went  on  to  rule  that  the  officers  had  an  objectively  reasonable  suspicion  of 
criminal  activity,  based  on  specific  and  articulable  facts,  to  justify  initiating  a  threshold, 
or  investigatory,  stop.  These  facts  included  that  the  officers  were  in  a  high  crime  area, 
that  they  had  received  information  about  the  gun  from  an  identifiable  group  of 
bystanders  which  they  could  have  inferred  was  based  on  personal  knowledge,  and  that 
the  defendant  not  only  failed  to  stop  but  accelerated  his  pace  when  approached  by  the 
police. 
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THE  ENFORCEMENT  OF  CHILD  LABOR  LAWS 
IN  MASSACHUSETTS 

Joan  Parker 

Director  of  Safety 

Fair  Labor  and  Business  Practices  Bureau 

In  1993,  the  Office  of  the  Attorney  General  assumed  responsibility  for  enforcing 
child  labor  laws  in  Massachusetts  and  established  the  Child  Labor  Program  in  the  Fair 
Labor  and  Business  Practices  Bureau.  The  Program  consists  of:  1)  routine  inspection 
of  workplaces  to  determine  compliance  with  the  laws;  2)  on-site  investigation  of 
complaints;  and  3)  education  and  outreach,  including  the  design  and  production  of 
brochures  and  posters,  speaking  engagements,  and  seminars  for  employers  and 
educators. 

The  first  child  labor  laws  were  passed  in  Massachusetts  beginning  in  1842. 
They  were  enforced  by  a  single  governor-appointed  constable  until  the  establishment  of 
the  Bureau  of  Statistics  and  Labor  in  1867.  Subsequently,  the  Department  of  Labor 
and  Industries  enforced  the  laws  until  1993,  when  the  authority  was  transferred  to  the 
Attorney  General's  Office  along  with  the  enforcement  of  workplace  safety  and  wage 
laws. 

The  U.S.  Department  of  Labor's  Wage  and  Hour  Division  enforces  the  federal 
child  labor  laws,  many  of  which  are  similar  to  the  state  laws.  A  significant  difference 
between  state  and  federal  enforcement  of  the  laws,  however,  is  that  the  state  laws 
provide  for  criminal  sanctions,  while  the  federal  laws  permit  only  civil  penalties.  The  two 
agencies  maintain  concurrent  jurisdiction  and  work  cooperatively,  making  the  most 
efficient  use  of  their  respective  resources. 

The  media's  recent  coverage  of  children  working  in  sweat  shops  has  renewed 
the  public's  interest  in  child  labor  issues.  The  concerns  of  minors  at  work  are  not 
limited  to  sweat  shops,  nor  to  five-year-old  children  hand-knotting  carpets  in  Pakistan. 
Although  most  working  conditions  have  changed  significantly  since  the  child  labor  laws 
were  passed,  many  minors  under  the  age  of  18  continue  to  work  under  less  than  ideal 
conditions,  and  violations  of  the  laws  are  common.  Workplace  injury  rates  for  minors 
are  at  least  as  high  as  those  for  adults. 

The  three  main  areas  of  child  labor  laws  are:  1)  hours  restrictions;  2)  hazardous 
occupations;  and  3)  school  permits  to  allow  minors  to  work.  The  large  majority  of 
complaints,  which  come  mostly  from  parents  of  working  minors,  concern  violations  of 
the  hours  restrictions.  It  is  not  uncommon  for  parents  to  report  that  their  children  are 
required  to  work  until  three  or  four  o'clock  in  the  morning  in  order  to  retain  their  jobs. 

-42- 


Law  Enforcement  Newsletter 


In  order  to  most  effectively  monitor  compliance  with  the  laws,  child  labor 
inspections  are  concentrated  in  workplaces  where  the  greatest  number  of  minors  are 
employed:  restaurants,  supermarkets,  and  retail  stores,  as  well  as  sites  which  hire  on  a 
seasonal  basis.  The  Attorney  General's  Child  Labor  Program  responds,  however,  to 
complaints  and  referrals  regarding  non-compliance  in  any  workplace,  even  if  only  one 
minor  is  employed  there.  The  Program  has  conducted  several  child  labor  enforcement 
sweeps  since  commencing  responsibility  for  enforcement  of  these  laws. 

Following  is  an  overview  of  the  Massachusetts  Child  Labor  Laws: 

►  Children  under  the  age  of  14  may  not  be  employed  except  in  the  "street  trades," 
which  include  newspaper  delivery  and  shining  shoes.  No  minor  under  the  age  of 
18  may  begin  employment  before  first  obtaining  the  appropriate  papers  from  the 
Superintendent  of  Schools  in  the  town  in  which  she  or  he  lives.  Children  who  are 
14  or  15  years  old  must  obtain  an  employment  permit,  and  16  and  17  year  olds 
must  obtain  an  educational  certificate  each  time  they  are  employed.  These 
forms  must  be  submitted  to  the  employer  before  work  begins  and  must  be 
maintained  at  the  work  site  during  the  entire  period  of  employment. 

►  Restrictions  on  working  hours  were  passed  in  an  effort  to  enable  children  to 
focus  primarily  on  their  school  work  and  activities.  Massachusetts  laws  prohibit 
the  employment  of  minors  during  any  school  hours.  Further,  the  laws  mandate 
that  14  and  15  year  olds  may  not  work  more  than  eight  hours  in  a  day  between 
the  hours  of  6:30  a.m.  and  7:00  p.m.  The  hours  may  be  extended  until  9:00  p.m. 
during  summer  vacation,  from  July  1st  until  Labor  Day.  Minors  who  are  16  and 
17  years  old  may  work  up  to  nine  hours  a  day  between  6:00  a.m.  and  10:00  p.m. 
Restaurants  are  permitted  to  employ  16  and  17  year  olds  until  midnight  on  nights 
that  are  not  followed  by  a  school  day.  No  minor  may  work  more  than  48  hours  in 
a  week.  Federal  laws  are  more  restrictive  for  14  and  15  year  olds,  and  less 
restrictive  for  16  and  17  year  olds. 


► 


The  type  of  employment  minors  may  engage  in  is  also  restricted.  Children 
between  the  ages  of  14  and  15  cannot  work  in  any  manufacturing  or  mechanical 
facility,  or  workshop.  For  example,  a  donut  shop  with  a  dough  mixer  on  the 
premises  would  be  a  prohibited  location  even  if  the  minor  was  hired  to  work  only 
at  the  counter.  There  are  far  fewer  restrictions  on  the  occupations  of  16  and  17 
year  olds.  They  are  not  permitted  to  work  in  a  variety  of  hazardous  workplaces 
or  to  operate  many  types  of  hazardous  machinery.  State  and  federal  restrictions 
differ  significantly  with  regard  to  hazardous  occupations,  and  the  most  stringent 
law  applies.  No  minors  under  18  are  permitted  to  operate  a  motor  vehicle  at 
work  or  to  serve  alcoholic  beverages. 
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►         The  Attorney  General's  Office  has  been  granted  the  statutory  authority  to  waive 
the  hours  restrictions  for  16  and  17  year  olds  under  certain  emergencies  and 
conditions  of  hardship.  This  authority  is  generally  renewed  annually  by  the  State 
Legislature,  and  waivers  expire  on  June  30th  of  each  year. 

For  additional  details  on  the  laws  and  their  enforcement,  please  feel  free  to 
contact  Cecile  Byrne  at  the  Fair  Labor  and  Business  Practices  Bureau,  Office  of  the 
Attorney  General,  (617)  727-2200. 
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SAFE  NEIGHBORHOOD  INITIATIVE 
CONTINUES  TO  EXPAND 

Sara  Trenary 
SNI  Project  Administrator,  Criminal  Bureau 

Since  the  inauguration  of  the  Dorchester  model  Safe  Neighborhood  Initiative 
(SNI)  in  February  of  1993,  the  Office  of  the  Attorney  General  has  continued  to  play  a 
key  role  in  the  expansion  of  the  SNI  in  other  targeted  communities.  Despite  the  many 
challenges  presented  by  tight  budgets  and  last  September's  tragic  loss  of  Assistant 
Attorney  General  Paul  McLaughlin,  Lead  Prosecutor  for  the  Grove  Hall  SNI,  Attorney 
General  Scott  Harshbarger  has  increased  the  investment  of  his  administration  in  the 
coordinated  law  enforcement,  neighborhood  revitalization  and  human  service  objectives 
of  the  SNI. 

The  dedication  of  the  Office  of  the  Attorney  General  was  recently  buoyed  by  the 
approval  of  $375,000  in  the  1997  state  budget  for  SNI  expenses.  The  funds  will  be 
used  to:  (1)  support  the  development  of  new  SNI  projects  in  other  counties,  and  (2) 
enhance  the  prosecutorial  and  community  components  of  existing  SNI  projects. 

To  date,  the  Office  of  the  Attorney  General  has  designated  twelve  Assistant 
Attorneys  General  to  SNI  prosecution  teams  including  those  in  Dorchester,  Chelsea, 
Roxbury  and  Brockton.1  Prosecutorial  statistics  strongly  suggest  that  these  projects  are 
well  worth  the  investment.  Over  the  course  of  three  years,  the  Dorchester  SNI 
prosecution  team  prosecuted  nearly  4,000  district  and  superior  court  cases  and 
sentenced  almost  400  defendants  to  House  of  Correction  or  State  Prison  terms.  More 
recent  SNI  projects  are  also  posting  impressive  results.  For  example,  in  only  three 
months,  the  Grove  Hall  SNI  prosecution  team  screened  over  330  cases,  prosecuted 
291  district  court  and  22  superior  court  cases,  sentenced  63  defendants  to  the  House  of 
Correction  and  over  75  defendants  to  probation.  In  the  first  three  weeks  of  its 
operation,  the  Chelsea  SNI  prosecution  team  prosecuted  118  district  court  cases. 

By  bridging  traditional  gaps  among  probation,  police,  prosecutors,  municipal 
offices  and  community  residents,  the  SNI  garners  other  significant  achievements  in  law 
enforcement.  As  an  example,  the  Dorchester  SNI's  Operation  Nitelite  partners 
probation  and  police  officers  to  ensure  that  probationers  are  abiding  by  the  conditions 
of  their  probation.  If  a  defendant  fails  to  meet  the  terms  of  his  or  her  probation,  the 
Dorchester  District  Court  moves  swiftly  to  revoke  bail  or  a  probationary  sentence.  Zero 


While  unique  incarnations  of  the  SNI  operate  in  East  Boston  and  the  City  of 
Taunton,  the  Office  of  the  Attorney  General  is  not  a  formal  partner  in  either  project. 
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Tolerance  exercises  bring  together  police  and  prosecutors  for  results  such  as  the  recent 
Chelsea  SNI  Zero  Tolerance  weekend,  which  netted  63  arrests  for  a  range  of  offenses. 
Cross-agency  work  proved  to  be  key  in  the  Brockton  SNI  when  a  coordinated  drug  raid 
lead  to  the  highly  publicized  dismantling  of  a  sophisticated  crack  cocaine  ring  in 
Brockton.  The  Grove  Hall  SNI  made  great  strides  in  securing  strong  dispositions  for 
quality  of  life  crimes  by  developing  impact  statements  with  community  residents  and  by 
instituting  a  community-court  liaison  staff  position  to  serve  the  SNI  area. 

If  the  successes  of  the  Dorchester,  Grove  Hall,  Chelsea  and  Brockton  SNIs  are 
any  indication,  bright  futures  may  well  lie  ahead  for  expansion  efforts  statewide. 
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RECENT  CASES 


I. 


SEARCH  AND  SEIZURE 


SJC  holds  that  warrantless 
search  of  briefcase  thrown  out  of 
window  as  defendant  about  to  be 
arrested  violates  Fourth  Amendment 
where  briefcase  fell  inside  "curtilage"  of 
defendant's  home.  Commonwealth  v. 
Straw.  422  Mass.  756  (1996) 

State  and  local  police  executed 
an  arrest  warrant  for  the  defendant  at 
his  home,  a  three-story  single  family 
residence.  Upon  knocking  at  the  door, 
the  police  were  let  in  by  the  defendant's 
mother  who  indicated  that  her  son  was 
upstairs.  The  police  encountered  the 
defendant  on  the  stairs  and  arrested 
him.  Immediately  before  the  arrest,  a 
police  officer  stationed  outside  the 
house  saw  a  window  open  on  the 
second  floor  and  watched  the  defendant 
throw  a  briefcase  out  the  window.  The 
briefcase  landed  inside  the  backyard 
fence.  The  officer  retrieved  the 
briefcase  and  saw  that  the  right  side 
latch  was  unlocked,  leaving  that  side 
slightly  ajar.  He  pried  open  the  case, 
which  contained,  among  other  things, 
over  200  grams  of  cocaine  and  $1 ,750 
in  cash.  The  defendant's  motion  to 
suppress  the  contents  of  the  briefcase 
was  denied. 

On  appeal,  the  Supreme  Judicial 
Court  reversed,  and  held  that  the  search 
of  the  briefcase  without  a  warrant 
violated  the  defendant's  Fourth 
Amendment  rights.  The  SJC  reasoned 
that  the  warrantless  search  could  not  be 


justified  by  "exigent  circumstances" 
where  the  police  could  have  lawfully 
seized  the  briefcase  and  obtained  a 
warrant  to  search  it.  The  Court  also 
determined  that  the  defendant  had  not 
"abandoned"  the  briefcase  as  it  fell 
within  the  home's  "curtilage",  which 
enjoyed  the  same  Fourth  Amendment 
protection  as  if  the  defendant  had  hid  it 
in  some  other  part  of  the  house. 
Specifically,  the  Court  stated  that  the 
defendant  had  not  "voluntarily 
surrendered  all  control  over  the 
briefcase  in  a  way  which  demonstrated 
that  he  had  relinquished  any  continued 
expectation  of  privacy." 

Suppression  order  reversed 
where  stop  and  frisk  justified  by  officer's 
reasonable  suspicion  that  defendant 
had  just  committed  a  violent  crime. 
Commonwealth  v.  Mercado.  422  Mass. 
367(1996) 

A  police  officer  heard  a  radio 
bulletin  that  shots  had  been  fired  and 
that  the  suspects  were  three  Hispanic 
males.  Upon  arriving  at  the  scene,  the 
officer  saw  a  man  bleeding  profusely, 
and  learned  from  a  bystander  that  a 
highly  agitated  shirtless  Hispanic  or 
black  man  had  just  entered  a  nearby 
clothing  store  and  was  pushing  people 
out  of  the  way  in  order  to  reach  the  cash 
register.  The  officer  looked  toward  the 
doorway  of  the  store,  and  upon  seeing 
him,  two  Hispanic  men  began  backing 
up. 
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The  officer  stopped  and  frisked 
the  men,  and  found  a  handgun  tucked 
in  the  waistband  of  the  defendant's 
shorts.  The  defendant's  motion  to 
suppress  the  gun  was  granted,  and  the 
Commonwealth  appealed.  The 
Supreme  Judicial  Court  reversed  the 
suppression  order  and  held  that  the 
radio  bulletin,  coupled  with  the  witness's 
statement  and  the  officer's  own 
observations,  warranted  the  stop.  The 
Court  did  caution,  however,  that 
evasive  behavior,  proximity  to  a  crime 
scene,  or  matching  a  general 
description  alone  is  insufficient  to  justify 
a  stop  and  frisk.  The  Court  further 
concluded  that  the  scope  of  the  search 
was  justified  by  the  need  to  protect 
bystanders  and  the  police. 

Radio  description  broadcasting 
witness  interview  statements  concerning 
description  of  assailants  and  their  cars 
justified  stopping  the  defendants'  car, 
after  which  probable  cause  arose  to 
search  the  vehicle.  Commonwealth  v. 
White.  422  Mass.  487  (1996) 

Witnesses  contacted  the  police 
and  reported  that  four  men  had  broken 
into  an  apartment  and  shot  a  person. 
Based  on  the  description  of  the  men 
and  their  cars,  the  police  issued  a  radio 
broadcast.  Shortly  thereafter,  two 
officers  pulled  over  the  defendants  in  a 
car  that  matched  the  description  of  one 
of  the  two  vehicles  involved  in  the  crime. 
As  they  approached,  the  officers  saw 
jackets  in  the  car  that  matched  the 
description  of  those  worn  by  the 
assailants.  The  officers  searched  the 


car  and  in  addition  to  the  jackets,  seized 
a  mask  and  two  guns.  At  the  station, 
one  of  the  defendants  made  a 
telephone  call,  and  the  officer  recorded 
the  number  dialed. 

The  Court  held  that  based  on  the 
radio  description,  the  stop  of  the 
defendants'  car  was  lawful.  Once  the 
police  saw  the  jackets,  they  had 
probable  cause  to  search  the  car  under 
the  "automobile  exception"  to  the 
warrant  requirement.  The  Court  also 
determined  that  the  phone  number 
called  from  the  station  was  admissible 
evidence  and  did  not  violate  the 
defendant's  right  against  self- 
incrimination.  The  Court  stated  that 
allowing  a  phone  call,  and  recording  the 
number  dialed,  is  not  reasonably  likely 
to  elicit  an  incriminating  response,  and 
does  not  constitute  a  "custodial 
interrogation"  which  would  necessitate 
Miranda  warnings. 

Suppression  order  reversed 
where  SJC  holds  that  trooper  properly 
opened  car  door  of  driver  stopped  in 
breakdown  lane  based  on  concern  for 
driver's  safety.  Commonwealth  v. 
Leonard.  422  Mass.  504  (1996) 

The  operator  of  a  motor  vehicle 
pulled  over  into  the  breakdown  lane  for 
no  discernible  reason  after  being 
passed  by  a  state  police  cruiser.  The 
trooper  returned  to  the  stopped  vehicle 
and  unsuccessfully  attempted  to  get  the 
driver's  attention  by  using  his  PA  system 
and  air  horn.  The  trooper  next  knocked 
on  the  driver's  window  three  or  four 
times  and  still  received  no  response. 
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The  trooper  then  opened  the  driver's 
door  and  encountered  a  verbally 
abusive  driver  who  emitted  a  strong 
odor  of  alcohol.  After  another  trooper 
arrived  to  assist,  the  defendant  was 
placed  under  arrest  for  OUI  and 
disorderly  conduct. 

After  being  charged,  the  driver's 
motion  to  suppress  all  evidence 
gathered  after  the  trooper  opened  the 
car  door  was  granted.  On  appeal,  the 
Supreme  Judicial  Court  reversed  the 
District  Court,  ruling  that  the  trooper  had 
acted  properly.  The  Court  reasoned 
that  the  trooper's  opening  of  the  car 
door  was  justified,  as  it  was  not 
motivated  by  a  suspicion  of  criminality, 
but  by  a  concern  for  the  well-being  of 
the  person  inside  the  car  whose  conduct 
suggested  that  she  was  either  ill  or 
suffering  some  difficulty.  Under  the 
circumstances,  the  SJC  concluded  that 
the  trooper's  actions  were  reasonable. 

Murder  conviction  upheld  despite 
SJC's  conclusion  that  affidavit  in  support 
of  search  warrant  for  defendant's  coat 
did  not  establish  probable  cause. 
Commonwealth  v.  Robles.  423  Mass. 
62(1996) 

The  defendant  challenged  his 
conviction  for  first  degree  murder  on 
numerous  grounds,  including  that  his 
motion  to  suppress  his  blue  coat  should 
have  been  granted  where  the  affidavit  in 
support  of  the  search  warrant  for  the 
coat  was  insufficient.  The  SJC  agreed 
with  the  defendant,  concluding  that 
although  the  affidavit  sufficiently 
connected  the  defendant  to  the  murder, 


and  by  inference,  the  clothing  he  wore 
on  the  night  of  the  crime,  the  affidavit 
did  not  show  that  the  defendant  was 
wearing  a  "blue  coat"  on  that  night.  The 
affidavit  described  the  clothing  the 
defendant  was  wearing  at  the  time  of  his 
arrest,  i.e.  the  blue  coat,  but  it  did  not 
state  a  belief  that  the  clothing  contained 
evidence  of  the  crime  or  state  probable 
cause  for  such  a  belief.  For  that  reason, 
the  SJC  held  that  the  warrant  was 
invalid. 

Notwithstanding  that  conclusion, 
the  SJC  held  that  the  search  was  valid 
as  a  search  incident  to  the  defendant's 
arrest  where  the  blue  coat  had  visible 
blood  stains,  and  the  defendant  told  the 
police  upon  his  arrest  that  he  was 
wearing  the  same  hat  and  sneakers  he 
wore  on  the  night  of  the  murder.  That 
statement,  which  gave  the  police 
probable  cause  to  believe  that  the 
defendant  had  not  disposed  of  the 
clothing  worn  on  the  night  of  the  murder, 
coupled  with  the  blood  stains  on  the 
coat,  provided  probable  cause  that  the 
defendant  was  wearing  the  blue  coat  at 
the  time  of  the  murder  and  that  the  coat 
could  contain  evidence.  Therefore,  the 
police  could  lawfully  seize  the  blue  coat 
incident  to  the  defendant's  arrest. 

Anonymous  tip  regarding  a 
concealed  weapon  does  not  justify 
investigatory  stop.  Commonwealth  v. 
Alvarado.  423  Mass.  266  (1996) 

The  police  received  an 
anonymous  tip  that  a  blue  car  with 
several  Hispanic  men  inside  had  a 
handgun  wrapped  in  a  towel.  Based  on 
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the  tip,  the  police  went  to  the  address 
reported  and  saw  a  blue  car,  with 
several  Hispanic  men  inside,  backing 
out  of  a  driveway.  The  police  stopped 
the  car  and  informed  the  driver  that  they 
were  responding  to  a  report  of  a 
handgun.  The  defendant  invited  the 
police  to  search  the  car,  denying  that  he 
had  a  gun.  The  search  revealed  a  gun. 

The  SJC  reversed  the  Appeals 
Court  and  held  that  the  police  did  not 
have  reasonable  suspicion  that  a  crime 
had  been  committed  or  was  about  to  be 
committed  to  justify  an  investigatory 
stop.  Beyond  a  report  of  a  concealed 
weapon,  there  was  no  information  to 
trigger  a  reasonable  suspicion  of 
criminal  conduct,  nor  to  demonstrate  a 
threat  of  imminent  danger.  Not  only 
was  the  information  insufficient  to  permit 
the  stop,  but  the  Court  further  held  that 
the  anonymous  informant's  reliability 
was  not  established  by  independent 
police  corroboration  of  "obvious  details". 

Warrantless  search  of  college 
dormitory  room  by  campus  police 
violated  the  defendant's  Fourth 
Amendment  rights.  Commonwealth  v. 
Neilson.  423  Mass.  25  (1996) 

Maintenance  workers  at  a  state 
college  informed  college  officials  that  a 
cat  was  inside  one  of  the  dorm  rooms 
on  campus.  As  a  result,  notices  were 
posted  informing  the  residents  of  the 
room  that  they  had  potentially  violated  a 
policy  of  the  school  and  that  a  room 
check  was  going  to  be  conducted  that 
night  to  ensure  that  the  cat  had  been 
removed.  Later,  the  officials  searched 


the  room  and  saw  a  light  on  in  the 
closet.  Concerned  that  the  light  could 
be  a  fire  hazard,  they  opened  the  closet 
door  and  discovered  marijuana  plants 
and  assorted  related  paraphernalia.  At 
that  point,  the  officials  called  the 
campus  police  who  seized  all  the 
evidence  without  having  sought  or 
obtained  a  warrant. 

The  SJC  stated  that  the  initial 
search  by  the  college  officials  was 
proper  to  enforce  legitimate  health  and 
safety  concerns  relating  to  the  college's 
educational  function.  The  Court 
continued,  however,  by  ruling  that  the 
search  and  seizure  of  the  room  by  the 
police  was  not  proper  where  there  was 
neither  consent  to  enter  the  room  nor 
exigent  circumstances  necessitating 
entry  without  a  warrant.  The  SJC 
declared  that  the  Fourth  Amendment 
protection  against  unreasonable 
searches  and  seizures  applies  to 
dormitory  rooms  at  a  public  college,  and 
noted  that  after  the  officials  alerted  the 
police  to  the  situation,  the  police  could 
have  sought  a  warrant.  College  officials 
do  not  have  authority  to  consent  or  join 
in  a  police  search  for  evidence  of  a 
crime. 

Campus  police  do  not  have 
authority  to  stop  drivers  to  issue 
citations  for  nonarrestable  motor  vehicle 
offenses.  Commonwealth  v.  Mullen.  40 
Mass.  App.  Ct.  404(1996) 

A  state  college  campus  police 
officer  stopped  a  car  for  failing  to  yield 
at  an  intersection.  After  stopping  the 
car,  the  officer  made  observations  that 
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gave  him  grounds  to  arrest  the  driver  for 
operating  under  the  influence.  The 
defendant  moved  to  suppress  the 
evidence  stemming  from  the  warrantless 
arrest. 

The  Appeals  Court  declared  that 
state  college  campus  police  officers, 
acting  as  special  state  police  officers 
under  G.L.  c.  22C,  §  63,  do  not  have  the 
authority  to  stop  drivers  to  issue 
citations  for  nonarrestable  motor  vehicle 
offenses.  The  Court  held  that  only  a 
"police  officer"  as  defined  by  G.L.  c. 
90C,  §  1 ,  may  stop  a  motor  vehicle  to 
issue  a  citation.  The  definition  of  "police 
officer"  specifically  includes  University  of 
Massachusetts  (G.L.  c.  75,  §  32A)  and 
Southeastern  Massachusetts  University 
(G.L.  c.  75B,  §  17)  campus  police 
officers,  as  well  as  Department  of 
Mental  Health  and  Department  of 
Mental  Retardation  special  state  police 
officers  (G.L.  c.  22C,  §  59).  By 
implication,  the  Court  suggested  that  the 
definition  does  not  include  a  special 
state  police  officer  under  G.L.  c.  22C,  § 
63.  The  Court  did  not  hold,  but  its 
reasoning  further  suggests,  that  no 
special  state  police  officers  under 
G.L.  c.  22C,  §§  56-68,  except  DMH  and 
DMR  officers,  have  the  power  to  issue 
citations  for  motor  vehicle  infractions. 

Although  initial  impoundment  of 
vehicle  held  proper,  evidence 
supporting  joint  venture  held  insufficient. 
Commonwealth  v.  Sanchez.  40  Mass. 
App.  Ct.  411  (1996) 

The  defendant,  Jose  Sanchez, 
was  a  passenger  in  a  car  lawfully 


stopped.  The  driver,  Hector  Cruz,  was 
arrested  as  a  result  of  outstanding 
warrants.  Because  the  vehicle's  trunk 
and  rear  windows  could  not  be  secured, 
the  trooper  impounded  the  car  and 
conducted  an  inventory  search  in 
accordance  with  written  procedure.  The 
search  revealed  14.6  grams  of  cocaine 
in  the  pocket  of  Cruz's  jacket,  baggage 
containing  clothing  for  someone  the 
defendant's  size  with  the  defendant's 
birth  certificate  underneath,  and  242.8 
grams  of  cocaine.  The  trooper  also 
found  a  bill  in  the  glove  compartment  for 
a  beeper,  addressed  to  the  defendant. 
The  beeper  was  found  on  the 
defendant,  and  a  "For  Sale"  sign  on  the 
car  directed  interested  buyers  to  call  the 
beeper's  number. 

The  Appeals  Court  held  that  the 
impoundment  of  the  car  was  proper 
which  rendered  the  inventory  search 
proper.  The  Court  reversed  the 
conviction  however,  holding  that 
although  the  evidence  was  sufficient  to 
show  that  the  defendant  constructively 
possessed  the  cocaine  based  on  the 
defendant's  exercise  of  control  over  the 
car  where  his  beeper  number  was  on 
the  "For  Sale"  sign,  and  his  personal 
papers  were  found  in  the  glove 
compartment  and  in  the  trunk  adjacent 
to  the  narcotics,  the  evidence  was  not 
sufficient  to  show  a  "union  of  the  minds" 
required  to  prove  a  joint  venture 
between  the  defendant  and  the  driver. 
Because  there  was  insufficient  evidence 
to  submit  the  case  to  the  jury  on  the 
theory  of  joint  venture,  and  the  verdict 
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slip  failed  to  delineate  whether  the 
conviction  was  based  on  joint  venture  or 
on  constructive  possession,  the 
conviction  was  reversed. 

QUI  conviction  reversed  where 
evidence  seized  by  officer  who  stopped 
driver  believed  to  be  lost  should  have 
been  suppressed.  Commonwealth  v. 
Canavan.  40  Mass.  App.  Ct.  642  (1996) 

A  police  officer  stopped  a  car, 
using  the  siren  and  lights,  based  on  a 
belief  that  the  driver  was  lost.  The 
driver  had  not  committed  any  traffic 
infractions.  Upon  asking  for  the  driver's 
license  and  registration,  the  officer 
smelled  alcohol  and  saw,  in  plain  view, 
an  empty  case  of  beer  and  other 
alcohol.  The  officer  arrested  the  driver 
for  operating  under  the  influence. 

The  Appeals  Court  held  that 
under  Fourth  Amendment  search  and 
seizure  principles,  an  officer  may  not 
stop  a  seemingly  lost  motorist  for  the 
sole  purpose  of  providing  directions. 
Other  reasons,  including  alerting  a 
driver  to  safety  hazards  in  the  road, 
could  withstand  Fourth  Amendment 
scrutiny,  but  simply  believing  that  a 
driver  was  lost  could  not.  In  the  "lost 
driver"  situation,  a  police  officer  should 
merely  make  his  or  her  presence 
known,  providing  the  driver  with  the 
opportunity  to  seek  directions. 


Denial  of  suppression  order 
upheld  where  INS  agents  acted  properly 
in  stopping  individual  based  on  tip  from 
first-time  informant.  Commonwealth  v. 
Va  Meng  Joe.  40  Mass.  App.  Ct.  499 
(1996) 

A  special  agent  of  the 
Immigration  and  Naturalization  Service 
(INS)  received  a  telephone  call  from  a 
confidential  informant  (CI).  The  agent 
knew  the  CI,  but  had  never  used  him 
before  as  an  informant.  The  CI  said  that 
he  had  ordered  two  ounces  of  heroin 
from  the  defendant  earlier  that  day 
which  the  defendant  agreed  to  deliver 
that  afternoon  at  a  donut  shop.  The  CI 
said  that  the  defendant  would  be  alone, 
driving  a  black  Mercedes  Benz. 

The  INS  set  up  a  stakeout,  and  at 
the  appointed  time,  the  CI  stood  in  front 
of  the  shop.  Shortly  thereafter,  the  CI 
unexpectedly  crossed  the  street  and 
stood  at  a  service  station.  A  bit  later, 
the  defendant  drove  up  in  a  black 
Mercedes  and  slowed  down  in  front  of 
the  donut  shop.  He  looked  around  as  if 
he  were  meeting  someone,  and  then 
left.  When  the  car  stopped  at  a  red 
light,  an  INS  agent  ran  in  front  of  it  and 
displayed  his  badge.  The  defendant  got 
out  of  the  car  and  stood  between  the 
open  door  and  the  driver's  seat,  partially 
concealing  his  body.  When  he  put  his 
right  hand  into  his  pocket,  one  of  the 
agents  drew  a  gun.  The  first  agent  then 
reached  into  the  defendant's  pocket  and 
pulled  out  two  large  plastic  bags  of 
heroin. 
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On  appeal  from  his  conviction  for 
trafficking,  the  defendant  argued  that  his 
motion  to  suppress  should  have  been 
allowed  because  the  police  did  not  have 
probable  cause  to  stop  and  search  him. 
The  Appeals  Court  affirmed  the 
conviction  and  held  that  because  the 
initial  stop  was  purely  investigatory,  the 
agents  needed  only  reasonable 
suspicion,  not  probable  cause,  and  that 
the  Cl's  tip,  combined  with  independent 
corroboration  by  the  agents,  provided 
the  reasonable  suspicion  to  justify  the 
stop.  The  Appeals  Court  further  held 
that  the  Cl's  tip  met  both  prongs  of  the 
Aguilar-Spinelli  test.  His  basis  of 
knowledge  was  clear  -  he  had  set  up 
the  deal  with  the  defendant,  and  his  tip 
was  also  reliable,  despite  that  he  had 
never  been  used  as  an  informant 
before.  The  tip  contained  sufficiently 
specific  information,  including  the 
dealer's  identity,  the  car  he  would  be 
driving,  his  precise  destination,  and  the 
approximate  time  he  would  arrive.  The 
agents  independently  corroborated  the 
tip  by  observing  the  defendant  arrive  at 
the  appointed  time,  in  the  designated 
vehicle,  and  witnessed  his  suspicious 
behavior  in  slowing  almost  to  a  halt  in 
front  of  the  donut  shop,  looking  around 
as  if  he  were  meeting  someone. 

The  agents  also  acted  properly  in 
reaching  into  the  defendant's  pocket 
and  taking  out  the  heroin  for  protective 
purposes.  The  defendant's  sudden 
emergence  from  his  car,  with  his  body 
partly  concealed  behind  the  car  door, 
could  have  been  considered  menacing 
behavior.  That  behavior,  in  conjunction 
with  the  recognized  risk  every  police 


officer  assumes  when  approaching  a 
vehicle,  may  well  have  justified  a  limited 
search  for  weapons.  The  defendant's 
act  of  reaching  into  his  pocket  as  he 
confronted  the  agent  transformed  the 
situation  into  one  of  imminent  threat. 
Finally,  the  agents  limited  their  search  to 
the  place  where  the  defendant  had 
placed  his  hand.  The  Appeals  Court 
held  that  the  motion  to  suppress  was 
properly  denied. 

Warrantless  search  of  vehicle 
upheld  based  on  lack  of  registration  and 
strong  marijuana  odor.  Commonwealth 
v.  Kitchings.  40  Mass.  App.  Ct.  591 
(1996) 

A  state  trooper  saw  a  van  without 
registration  plates  in  a  public  parking  lot. 
He  questioned  the  occupants  and  found 
that  the  van  was  rented  but  the 
authorized  driver  was  not  present. 
During  the  questioning,  the  trooper 
noticed  a  strong  smell  of  burnt 
marijuana.  As  a  result,  he  conducted 
pat-frisks  of  each  of  the  occupants  and 
found  a  large  sum  of  money  on  one  of 
them.  The  trooper  then  placed  two  of 
the  occupants,  uncuffed,  in  the  back 
seat  of  the  cruiser;  the  other  two 
occupants  returned  to  the  van. 

When  the  trooper  went  back  to 
the  van  to  question  the  remaining  two 
occupants,  he  saw,  in  plain  view,  a 
loaded  ammunition  clip  for  a 
semiautomatic  pistol  in  the  glove 
compartment.  At  that  point,  the  trooper 
immediately  placed  the  other  two 
occupants  in  the  cruiser,  also  uncuffed, 
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and  demanded  to  know  where  in  the  car 
the  gun  was  located.  One  of  the 
occupants  replied  that  the  gun  was  on 
the  back  seat. 

The  Court  first  held  that  the  initial 
questioning  was  lawful  based  on  the 
absence  of  a  registration  plate  and  the 
fact  that  because  the  van  was  already 
parked,  the  trooper  did  not  conduct  a 
"stop".  The  Court  next  held  that  the 
smell  of  marijuana,  coupled  with  the 
lack  of  a  registration  plate,  the  nervous 
state  of  the  defendants  and  the 
discovery  of  a  large  amount  of  cash, 
created  a  reasonable  suspicion  that  the 
defendants  may  have  violated  the 
Controlled  Substances  Act  which 
justified  an  investigative  stop.  Due  to 
the  need  to  search  the  car  for 
contraband,  the  trooper  was  justified  in 
placing  the  occupants,  uncuffed,  in  the 
cruiser.  Once  the  trooper  saw  the 
loaded  clip,  he  had  probable  cause  to 
search  the  entire  car,  including  closed 
containers,  for  the  suspected  weapon. 
Miranda  warnings  were  not  required 
where  the  safety  of  the  officer  and  the 
public  was  at  stake. 

Evidence  obtained  by  undercover 
officer  includes  facts  sufficient  to  convict 
joint  venturer  of  trafficking  where 
cocaine  found  at  location  apart  from 
defendant.  Commonwealth  v.  Rivera. 
40  Mass.  App.  Ct.  308  (1996) 

The  defendant  challenged  his 
conviction  of  trafficking  in  more  than  200 
grams  of  cocaine,  claiming  insufficient 
evidence  because  when  he  was 
arrested,  he  was  not  in  possession  of 


any  drugs,  nor  were  any  found  in  a 
search  of  the  premises.  At  a  different 
location,  the  police  seized  334  grams  of 
cocaine,  packaged  in  7-gram  units, 
concealed  in  a  strongbox  in  a  hole  in  a 
closet.  The  defendant  did  not  live  there, 
however,  nor  were  any  of  his  personal 
papers  or  possessions  found  there.  At 
the  defendant's  primary  residence,  the 
police  also  seized  a  key  to  a  safe 
deposit  box  which,  when  later  searched, 
contained  cash  with  the  serial  numbers 
of  money  paid  by  the  police  in 
connection  with  cocaine  purchases  from 
the  defendant. 

The  evidence  at  trial  showed  that 
an  undercover  police  officer  purchased 
cocaine  on  11  occasions  from  members 
of  a  drug  ring;  two  of  those  instances 
involved  drugs  being  delivered  in  a  car 
registered  to  the  defendant.  The  drugs 
were  sold  in  7-gram  units.  To  complete 
transactions,  the  officer  would  initiate 
buys  through  an  individual,  not  the 
defendant,  who  would  call  a  certain 
telephone  number,  shortly  after  which 
the  drugs  would  be  delivered.  Through 
a  wiretap,  the  police  learned  that  calls 
were  being  forwarded  from  that  number 
to  a  different  telephone,  located  at  the 
site  where  the  defendant  was  arrested. 

The  Appeals  Court  upheld  the 
defendant's  conviction  as  a  joint 
venturer,  based  on  the  following  factors: 
the  defendant  participated  in  taking 
orders  for  the  drugs;  deliveries  were 
made  using  a  car  registered  to  him;  he 
took  business  calls  at  the  location  where 
the  drugs  were  seized;  he  refused 
requests  from  a  confederate  to  sell  the 
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undercover  officer  a  large  quantity  of 
drugs,  indicating  his  authority  in  the 
operation;  and  a  key  found  at  his 
residence  opened  a  safe  deposit  box 
that  contained  cash  with  the  serial 
numbers  of  money  paid  by  the  police  for 
cocaine  purchases  from  him. 

Police  are  generally  permitted  to 
use  ruse  to  gain  entry  into  apartment. 
Commonwealth  v.  Villar.  40  Mass.  App. 
Ct.  742(1996) 

Police  followed  a  suspected  drug 
dealer  and  observed  him  use  a  key  to 
enter  an  apartment  complex.  Minutes 
later,  when  the  individual  left  the 
building,  the  police  approached  him. 
The  individual  gave  the  officer  six  plastic 
bags  of  a  white  substance  believed  to 
be  cocaine.  The  police  arrested  him, 
and  discovered  six  more  bags  of 
cocaine,  a  beeper  and  the  keys  to  the 
apartment  complex. 

The  police  used  the  keys  to  gain 
entry  into  the  building,  and  then  followed 
the  wet  footprints  to  the  door  of 
apartment  4A.  Upon  noticing  a 
telephone  number  on  the  beeper,  the 
police  radioed  headquarters  and  had 
the  number  dialed.  Immediately,  the 
phone  began  to  ring  in  apartment  4A. 
The  police  had  headquarters  redial  the 
number,  and  then  placed  the  arrested 
individual  in  front  of  the  apartment's 
peephole.  The  officers  knocked  on  the 
door,  said  nothing,  and  the  door  was 
opened.  The  police  saw  two  men,  one 
of  whom  was  holding  cocaine  in  his 
hand  and  tried  to  put  the  cocaine  into 
his  mouth  upon  seeing  the  officers.  The 


police  entered  the  apartment  and 
prevented  that  individual  from 
swallowing  the  drugs.  The  police  then 
arrested  both  men  and  secured  the 
apartment.  They  obtained  a  search 
warrant  and  in  executing  the  search, 
discovered  cocaine  and  drug 
paraphernalia. 

On  appeal,  the  defendant  (one  of 
the  two  men  in  the  apartment) 
challenged  the  denial  of  his  motion  to 
suppress  in  which  he  claimed  that  the 
police's  use  of  a  "ruse"  to  gain  entry  into 
the  apartment  rendered  the  search 
warrant  invalid.  The  Appeals  Court 
upheld  the  suppression  order, 
reiterating  that  police  use  of  a  ruse  to 
gain  entry  into  a  home  is  lawful  in  most 
circumstances.  Specifically,  the  Court 
stated  that  the  "police  may  use  a  ruse 
for  the  purpose  of  gaining  consensual 
access  to  places  where  they  would  not 
otherwise  be  allowed  if  their  official 
status  were  known".  Here,  the  Court 
held  that  the  police  acted  properly  in 
knocking  on  the  door  and  that  they  did 
not  invoke  their  authority  to  have  the 
door  opened.  Once  the  door  was 
opened,  the  police  observed  cocaine  in 
plain  view.  That  observation  from  the 
hallway  did  not  constitute  a  search,  and 
permitted  a  lawful  seizure.  As  a  result, 
the  search  warrant  was  valid. 
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II.         CRIMINAL  STATUTES 
INTERPRETED 

The  SJC  announces  that  in  all 
future  manslaughter  trials,  the  jury  is 
required  to  state  on  the  verdict  slip  the 
theory  of  manslaughter  on  which  guilt  is 
found.  Commonwealth  v.  Accetta.  422 
Mass.  642(1996) 

The  defendant  was  convicted  of 
manslaughter  on  an  indictment  charging 
him  with  murder  in  the  first  degree.  The 
judge  instructed  the  jury  on  both 
voluntary  and  involuntary  manslaughter 
and  charged  that  the  verdict  must  be 
unanimous  as  to  the  theory  of 
manslaughter.  The  judge  did  not 
require,  however,  the  jury  to  designate 
on  the  verdict  slip  whether  the 
conviction  was  for  voluntary  or 
involuntary  manslaughter. 

Although  the  Court  held  that  the 
judge  had  not  erred,  it  directed  that  in  all 
future  cases,  whenever  the  evidence 
supports  alternative  theories  of  guilt  - 
for  manslaughter  or  any  other  crime  - 
the  jury  should  be  required  to  specify  on 
the  verdict  slip  the  theory  on  which  guilt 
is  found. 

Judge's  order  to  revise 
defendant's  sentence  to  six  months' 
house  arrest  when  convicted  of 
possession  of  a  firearm  without  a 
license  vacated.  Commonwealth  v. 
Cowan.  422  Mass.  546  (1996) 

The  defendant  was  convicted  of 
possession  of  a  firearm  in  a  public  place 
without  a  license  under  G.L.  c.  269,  § 


10(a).  He  was  sentenced  to  the 
mandatory  minimum  term  of  one  year  in 
a  House  of  Correction.  After 
sentencing,  the  defendant  moved  to 
revise  or  revoke  his  sentence,  and  the 
lower  court  revised  the  sentence  to 
permit  the  defendant  to  serve  the  final 
six  months  under  house  arrest.  The 
Commonwealth  filed  a  petition  pursuant 
to  G.L.  c.  21 1 ,  §  3,  and  the  single  justice 
vacated  the  revise  and  revoke  order  and 
reinstated  the  original  one-year 
incarceration. 

On  appeal,  the  SJC  held  that  the 
Commonwealth's  c.  211,  §  3  petition 
was  the  proper  method  to  seek  relief 
from  a  revise  and  revoke  order  by  the 
District  Court.  As  to  the  merits,  the 
Court  stated  that  the  mandatory 
minimum  set  by  the  Legislature  under 
G.L.  c.  269,  §  10(a)  unambiguously 
requires  incarceration,  and  that  the 
District  Court  did  not  have  authority  to 
impose  less  than  what  the  Legislature 
established. 

Defendant's  conviction  reversed 
where  SJC  concludes  that  two  annoying 
telephone  calls  does  not  necessarily 
satisfy  the  meaning  of  the  word 
"repeatedly".  Commonwealth  v.  Wotan. 
422  Mass.  740(1996) 

The  defendant  was  convicted  of 
making  annoying  telephone  calls  under 
G.L.  c.  269,  §  14A,  which  makes  it  a 
crime  for  a  person  to  telephone 
someone  repeatedly  solely  to  harass, 
annoy,  or  molest.  The  defendant  made 
two  such  calls. 
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The  SJC  reversed  the  conviction 
on  the  ground  that  the  statute  is 
ambiguous  as  to  the  meaning  of 
"repeatedly".  The  Court  stated  that 
criminal  statutes  must  be  construed 
strictly  against  the  Commonwealth  and 
where  a  statute  is  ambiguous,  the 
defendant  is  entitled  to  the  benefit  of  the 
ambiguity.  Here,  because  the  word 
"repeatedly"  could  mean  either  "more 
than  once"  or  "again  and  again",  the 
Court  concluded  that  two  telephone 
calls  do  not  necessarily  amount  to  a 
criminal  violation.  The  SJC  declared 
that  for  all  future  cases,  the  term 
"repeatedly"  will  be  construed  to  mean 
three  or  more  calls. 

QUI  charges  reinstated  despite 
more  than  six-hour  delay  in  defendant 
receiving  bail  hearing  where  defendant 
did  not  invoke  right  to  independent 
medical  examination  and  where  police 
policy  of  contacting  bail  commissioner  in 
four-hour  intervals  throughout  night  held 
to  be  reasonable.  Commonwealth  v. 
Christolini.  422  Mass.  854  (1996) 

The  Supreme  Judicial  Court 
upheld  the  reversal  of  a  trial  judge's 
dismissal  of  charges  for  operating  while 
under  the  influence  of  alcohol.  In  his 
motion  to  dismiss,  the  defendant  had 
claimed  that  the  delay  violated  his  right 
to  a  prompt  bail  hearing,  impermissibly 
interfered  with  his  right  to  an 
independent  physical  examination,  and 
violated  his  due  process  rights  by 
interfering  with  his  ability  to  procure 
potentially  exculpatory  evidence. 


The  SJC  concluded  that  there 
are  no  set  statutory  limits  within  which  a 
bail  hearing  must  be  held.  The  police 
policy  of  contacting  bail  commissioners 
in  four-hour  intervals  during  the  night, 
coupled  with  the  defendant's  ability  to 
make  a  phone  call,  was  not 
unreasonable.  In  order  to  create  any 
obligation  on  behalf  of  the  police  to 
secure  a  bail  commissioner  or  to  advise 
the  arrestee  of  the  opportunity  to 
arrange  bail,  the  defendant  must 
request  an  independent  examination 
pursuant  to  G.L.  c.  263,  §  5A.  Here,  the 
defendant  did  not  do  so  and  thus,  he 
failed  to  preserve  his  §  5A  rights.  The 
Court  also  rejected  the  defendant's  due 
process  argument,  stating  that  because 
the  defendant  offered  no  evidence  of 
bad  faith  on  the  part  of  the  police,  a  due 
process  violation  had  not  been 
triggered. 

Conviction  for  committing 
unnatural  act  with  another  reversed 
where  Court  held  wooded  area  not 
public.  Commonwealth  v.  Nicholas.  40 
Mass.App.Ct.  255(1996) 

A  state  trooper  was  patrolling  a 
large  paved  area  adjacent  to  Route  95 
in  Rowley.  The  area  served  as  a  truck 
weigh  station,  but  the  station  was  closed 
and  there  were  no  restrooms,  lights, 
picnic  tables,  or  other  buildings  on  the 
site.  Travelers,  however,  used  the 
parking  area  as  a  rest  stop.  The  lot  was 
bordered  on  three  sides  by  fairly  thick 
woods  containing  "numerous  beaten 
paths  into  the  deep  woods". 
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The  trooper  noticed  a  man  in  a 
Mercedes.  Shortly  thereafter,  another 
man  drove  into  the  area  and  parked 
near  the  Mercedes.  The  trooper  left  and 
twenty  minutes  later  when  he  returned, 
he  noticed  both  cars  were  unoccupied. 
The  trooper  then  took  a  path  into  the 
woods  where  about  100  feet  from  the 
parking  area,  he  saw  the  two  men 
engaged  in  an  "unnatural  act".  From 
that  exact  area,  the  trooper  could  not 
see  either  the  parking  lot  or  the  adjacent 
highway.  The  defendant  was  convicted 
for  committing  an  unnatural  act  with 
another  and  being  a  lewd  and  lascivious 
person. 

In  reversing  the  convictions,  the 
Appeals  Court  explained  that  although 
neither  statute  upon  which  the 
defendant's  convictions  were  based 
include  the  word  "public",  each  has 
been  construed  to  require  proof  of  the 
public  nature  of  the  conduct  in  question. 
The  Commonwealth,  therefore,  must 
prove  that  the  defendant  reasonably 
could  foresee  the  likelihood  that  his 
conduct  would  be  observed  by  casual 
passersby.  Because  there  was 
insufficient  evidence  that  the 
defendant's  conduct  would  have  been 
visible  to  such  a  passerby,  the  Appeals 
Court  reversed  the  convictions. 


identification  number.  While  at  the 
courthouse,  the  defendant  threatened 
the  life  of  that  individual's  children.  Two 
days  later,  the  individual  called  the 
police  and  reported  the  defendant's 
threats.  The  defendant  was  convicted 
of  intimidating  a  witness  in  violation  of 
G.L  c.  268,  §13B. 

On  appeal,  the  defendant 
claimed  that  the  individual  was  not  a 
"witness"  because  she  admitted  that 
she  had  no  direct  knowledge  of  the 
charges  against  the  defendant.  The 
defendant  also  argued  that  the 
individual  did  not  "furnish  information" 
about  a  criminal  investigation  on  the 
actual  day  that  the  threats  occurred. 
The  Appeals  Court  rejected  both 
arguments,  holding  that  the  individual 
was  a  "witness"  where  the  statute 
contemplated  any  person  "so  long  as 
there  is  a  possibility  that  the  target  [of 
the  intimidation]. . .  will  be  called  upon 
to  testify  in  an  official  proceeding". 
Lastly,  the  Court  held  that  the  witness 
need  not  furnish  information  to  the 
police  on  the  precise  day  the 
intimidation  occurs;  the  statute  is  "aimed 
at  deterring  interference  with  future 
communication  of  information". 


Witness  intimidation  conviction 
upheld.  Commonwealth  v.  Burt.  40 
Mass.  App.  Ct.  275(1996) 

An  individual  provided 
information  to  the  police  concerning  a 
defendant  who  was  ultimately  charged 
with  altering  a  motor  vehicle 
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III.        IDENTIFICATION  EVIDENCE 

SJC  suppresses  in-court 
identification  evidence  despite  that 
Commonwealth  plaved  no  role  in 
suggestive  confrontation. 
Commonwealth  v.  Jones.  423  Mass.  99 
(1996) 

A  home  invasion  was  committed 
by  four  men,  two  Vietnamese  and  two 
African-American.  There  was  evidence 
at  trial  that  the  two  Vietnamese  men  had 
stayed  at  a  Super  8  Motel  and  had  been 
seen  in  the  company  of  two  African- 
American  men.  An  assistant  manager 
of  the  Super  8  Motel  told  the  police  that 
on  the  day  in  question,  she  saw  a  black 
man  walk  from  the  lobby  of  the  motel 
into  an  elevator,  and  leave  the  motel 
about  ten  minutes  later.  Three  months 
later,  the  witness  was  summonsed  to 
court  by  one  of  the  co-defendants  for  a 
probable  cause  hearing.  While  sitting  in 
the  courtroom,  she  saw  the  defendant 
(an  African-American  man),  and  a  co- 
defendant,  a  Vietnamese  man, 
handcuffed  and  shackled  together. 

Shortly  thereafter,  the  witness 
was  again  called  to  court  for  a 
suppression  hearing.  En  route  to  the 
courtroom,  she  again  saw  the 
defendant,  again  shackled  to  the  same 
co-defendant  as  she  had  seen 
previously.  Both  men  were  sitting  at 
counsel  table,  and  were  clearly  the 
subjects  of  the  proceeding.  The  trial 
judge  held  that  although  the  witness's 
identification  of  the  defendant  was 
clearly  suggestive,  because  the 


Commonwealth  did  not  arrange  or  elicit 
the  improper  confrontation,  the  witness's 
testimony  was  properly  presented  to  the 
jury. 

The  SJC  reversed,  holding  for 
the  first  time  that  under  common  law 
principles  of  fairness,  an  identification 
arising  from  a  suggestive  confrontation 
should  not  be  admitted  into  evidence 
even  where  the  government  did  not  in 
any  way  arrange  the  confrontation.  In 
so  ruling,  the  Court  stressed  that 
"[ejyewitness  identification  of  a  person 
whom  the  witness  had  never  seen 
before  the  crime  or  other  incident 
presents  a  substantial  risk  of 
misidentification  and  increases  the 
chance  of  a  conviction  of  an  innocent 
defendant". 

IV.       COSTS 

SJC  rules  prosecutor's  office 
must  pay  non-indigent  defendants'  costs 
when  Commonwealth  takes 
interlocutory  appeal.  Commonwealth  v. 
Murphy.  423  Mass.  1010  (1996) 

The  SJC  ruled  that  when  the 
Commonwealth  exercises  its  right  to 
appeal  the  allowance  of  a  motion  to 
dismiss  criminal  charges  or  to  seek 
leave  to  appeal  the  allowance  of  a 
motion  to  suppress  evidence,  the  costs 
and  attorneys'  fees  incurred  by  a  non- 
indigent  defendant  must  be  paid  by  the 
prosecutor's  office  which  took  the 
appeal,  regardless  of  the  outcome  of  the 
case. 
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The  Attorney  General  and  the 
District  Attorneys  filed  an  amicus  curiae 
brief  arguing  to  the  SJC  that  any 
reimbursement  to  a  non-indigent 
defendant  under  the  provisions  of  Mass. 
R.  Crim.  P.  15(d)  should  be  paid  by  the 
Commonwealth,  not  by  the  individual 
prosecutor's  office  that  took  the  appeal. 
We  argued  that  Rule  15  should  not  be 
read  to  force  a  prosecutor  to  decide 
whether  to  appeal  based  on  economic 
considerations.  Moreover,  the  brief 
demonstrated  that  ever  since  1 979, 
when  the  rules  were  adopted,  these 
costs  have  always  been  paid  by  the  trial 
court. 

The  SJC  ordered  the  trial  court 
to  pay  the  fees  in  this  case,  as  well  as  in 
other  cases  where  funds  are  already 
appropriated  for  this  purpose.  The 
Court  warned  prosecutors,  however,  to 
seek  necessary  appropriations  if  they 
intend  to  seek  future  appeals  under 
Rule  15. 

The  Attorney  General  and  the 
District  Attorneys  anticipate  filing 
legislation  to  address  the  situation. 
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ASSISTANCE  AND  CONTACTS  AT  THE 
OFFICE  OF  THE  ATTORNEY  GENERAL 

Below  is  a  list  of  individuals  at  the  Office  of  the  Attorney  General  who  you  can 
call  for  assistance.  The  main  office  number  for  all  extensions  listed  below  is  (617)  727- 
2200;  TTY-(617)  727-4765.  The  office  address  is:  Office  of  the  Attorney  General,  One 
Ashburton  Place,  Boston,  MA  02108. 

This  publication  is  available  in  alternate  formats  for  persons  with  disabilities.  If 
you  would  like  your  copy  of  Attorney  General  Scott  Harshbarger's  Law  Enforcement 
Newsletter  in  large  print,  audio-tape  or  another  format,  please  contact  us. 


TO  CONTACT  ONE  OF  THE  FOLLOWING  INDIVIDUALS,  PLEASE  CALL 
617-727-2200  AND  ASK  FOR  THE  APPROPRIATE  EXTENSION. 

Ext 

Scott  Harshbarger,  Attorney  General 2042 

Thomas  H.  Green,  First  Assistant 2057 

LEN  EDITOR 

Elisabeth  J.  Medvedow 2822 

CRIMINAL  BUREAU 

R.  Michael  Cassidy,  Bureau  Chief 2810 

Susan  Hicks  Spurlock,  Deputy  Bureau  Chief 2809 

Pamela  L.  Hunt,  Chief,  Appellate  Division   2826 

Mark  D.  Smith,  Chief,  Public  Integrity  Division 2858 

Lt.  Jack  D.  Kelly,  Chief,  Criminal  Investigations  Division   2838 

Martin  E.  Levin,  Chief,  Environmental  Strike  Force   2812 
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Carol  S.  Starkey,  Chief,  Economic  Crimes  Division 2860 

Walter  J.  Sullivan,  Chief,  Asset  Forfeiture  Unit 2508 

Mary  A.  Phillips,  Bureau  Attorney  for  Training  and  Administration 2868 

Elisabeth  J.  Medvedow,  Bureau  Attorney  for  Policy  and  Legislation   2822 

BUSINESS  AND  LABOR  PROTECTION  BUREAU 

Stuart  T.  Rossman,  Bureau  Chief 3232 

John  L.  Ciardi,  Chief,  Insurance  Fraud  Division 3233 

Marie  St.  Fleur,  Chief,  Division  of  Employment  and  Training 3330 

FAMILY  AND  COMMUNITY  CRIMES  BUREAU 

Diane  S.  Juliar,  Bureau  Chief 2550 

Judith  E.  Beals,  Chief,  Victim  Compensation  and  Assistance  Division 2551 

PUBLIC  PROTECTION  BUREAU 

Barbara  B.  Anthony,  Bureau  Chief 2925 

John  Bigelow,  Deputy  Chief 2926 

GOVERNMENT  BUREAU 

Douglas  Wilkins,  Bureau  Chief 3328 

Peter  Sacks,  Deputy  Chief 2064 


In  order  to  maintain  an  accurate  mailing  list  for  the  Law  Enforcement  Newsletter, 
please  contact  this  office  with  information  regarding  any  changes  of  address.  Please 
call  Brenda  Toland  at  617-727-2200  extension  2821  to  report  such  information. 
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